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CHAPTER  I. 
GENERAL  PRINCIPLES. 

SECTION  1.    INTRODUCTORY — LAW  DIVIDED. 

Blackstone  in  his  well  known  commentaries  has 
divided  the  subject  of  law  into  two  divisions :  the  law 
of  RIGHTS,  and  of  WRONGS, 

The  first  of  these  divisions  is  subdivided  into  the 
law  relating  to  persons,  and  the  law  relating  to  things 
or  property.  And  the  second  division  is  subdivided 
into  private  wrongs  and  public  wrongs.  Of  these 
divisions  of  the  subject  matter,  that  author  says: 
Now  as  municipal  law  is  a  rule  of  civil  conduct,  com- 
manding what  is  right,  and  prohibiting  what  is 
wrong,  *  *  *  *  it  follows  that  the  primary  and 
principal  object  of  the  law  are  RIGHTS  and  WRONGS. 
Rights  are  liable  to  another  subdivision;  being  either, 
first,  those  which  concern  and  are  annexed  to  the 
persons  of  men,  and  are  then  called  jura  personarum, 
or  the  rights  of  persons;  or  they  are,  secondly,  such 
as  a  man  may  acquire  over  external  objects,  or  things, 
unconnected  with  his  person,  which  are  styled  jura 
rerum,  or  the  rights  of  things. 

Wrongs  also  are  divided  into,  first,  private  wrongs, 
which  being  an  infringement  merely  of  particular 
rights,  concern  individuals  only,  and  are  called  civil 
injuries;  and  secondly,  public  wrongs,  which  being  a 
breach  of  general  and  public  rights,  affect  the  whole 
community,  and  are  called  crimes  and  misdemeanors.1 

It  is  the  design  of  the  author  of  this  work  to  give 
a  general  outline  of  the  law  of  public  wrongs,  or  crimes 

1  1  Blackstone  Com.,  122. 
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and  misdemeanors,  and  of  the  mode  of  practice  and 
procedure  in  the  courts  in  the  trial  of  criminal  causea 

SECTION  2.    SOURCES  OF  THE  CRIMINAL  LAW. 

The  criminal  law  as  well  as  the  civil  comes  from 
two  sources:  the  common  law,  sometimes  called  the 
unwritten  law,  and  the  statutory  or  written  law. 

By  statutory  provisions  in  many  of  the  states  the 
common  law  relating  tocriminal  offenses  is  recog- 
nized as  in  force,  and  indictments  may  be  based  there- 
on.3 But  in  those  states  where  the  common  law  is  not 
recognized,  common-law  offenses  are  not  punishable.3 

The  statutes  and  constitutions  of  the  several 
states  and  of  the  United  States,  and  treaties  with 
foreign  na'tions,  constitute  the  great  mass  of  our 
written  laws;  and  the  courts,  both  state  and  federal, 
when  occasion  may  require,  consult  the  common  law 
for  aid  in  the  interpretation  of  these  written  laws — even 
in  those  states  where  the  common  law  is  not  recognized  ;4 
and  this  is  true  in  br.th  civil  and  criminal  law. 

SECTION  3.    INTERPRETATION  OF  WRITTEN  LAW. 

The  importance  of  looking  to  the  common  law 
for  light  in  the  interpretation  of  statutes  and  constitu- 
tions cannot  be  better  stated  than  as  stated  by  Chief 
Justice  Shaw  in  the  case  of  Com.  vs.  Chapman,  13  Met. 
(Mass.),  68.  "To  a  very  great  extent  the  unwritten 
law  constitutes  the  basis  of  our  jurisprudence,  and 
furnishes  the  rules  by  which  public  and  private  rights 
are  established  and  secured,  the  social  relation  of  all 
persons  regulated,  their  rights,  duties  and  obligations 

»  Smith  vs.  People,  25  111.,  9,  15;  •  Williams  vs.  State,  18  Ga.,  356; 

Thompson    vs.    Reynolds,    73  State  vs.  Young,  55  Kan.,  349; 

111.,  11 ;  Con  vs.  Newell,  7  Mass.,  Leggerwood  vs.  State,  134  Ind., 

245;  6  Am.  &  Eng.  Ency.  of  81. 

Law,  290.  *  6  Am.  &  Eng.  Ency.  of  Law,  290. 
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determined,  and  all  violations  of  duty  redressed  and 
punished.  Without  its  aid,  the  written  law,  embracing 
the  constitution  and  statute  law,  would  constitute 
but  a  lame,  partial,  and  impracticable  system.  Even 
in  many  states  where  statutes  have  been  made  in 
respect  to  particular  subjects,  they  could  not  be  carried 
into  effect,  and  must  remain  a  dead  letter,  without 
the  aid  of  the  common  law.  In  cases  of  murder  and 
manslaughter,  the  statute  declares  the  punishment; 
but  what  acts  shall  constitute  murder,  what  man- 
slaughter, or  what  justifiable  or  excusable  homicide, 
are  left  to  be  decided  by  the  rules  and  principles  of  the 
common  law.  So  if  an  act  is  made  criminal,  but  no 
mode  of  prosecution  is  directed,  or  no  punishment 
provided,  the  common  law  furnishes  its  ready  aid, 
prescribing  the  mode  of  prosecution  by  indictment,  the 
common  law  punishment  of  fine  and  imprisonment.5 

SECTION  4.    CRIMINAL  OFFENSE  DEFINED. 

A  criminal  offense  is  the  violation  of  a  public  law 
which  prescribes  a  punishment  for  the  violation  thereof. 
All  criminal  laws  are  public  laws. 

Blackstone's  definition:  A  crime  or  misdemeanor 
is  an  act  committed,  or  omitted,  in  violation  of  a  public 
law,  either  forbidding  or  commanding  it.  This  general 
definition  comprehends  both  crimes  and  misdemeanors, 
which,  properly  speaking,  are  mere  synonymous  terms; 
though  in  common  usage,  the  word  "crimes"  is  made 
to  denote  such  offenses  as  are  of  a  deeper  and  more 
atrocious  dye;  while  smaller  faults  and  omissions  of 
less  consequence  are  comprised  under  the  gentler 
names  of  misdemeanors  only.8 

1  See  also  State  vs.  Camley,  67  Vt.,  S.  (Pa.),  338. 

322;  Com.  vs.  Shaver,  3  W.  &  •  4  Blackstone  Com.,  5. 
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The  word  "crime"  comprehends  misdemeanors. 
Every  misdemeanor  is  a  crime,  though  not  one  of  the 
gravest  character.7 

The  words  "crime"  and  "offense"  are  generally 
used  as  synonymous  terms.8 

A  crime  being  the  violation  of  a  public  law, 
it  follows  that  the  violation  of  a  city  or  village  or- 
dinance is  not  a  criminal  offense :  such  ordinances  are 
not  public  laws.9 

SECTION  5.    QUASI-CRIMINAL  OFFENCES. 

There  is  a  class  of  violations  of  a  quasi  criminal 
nature.  This  class  embraces  all  offences  not  crimes 
or  misdemeanors — arising  usually  in  the  violation 
of  city  or  village  ordinances.  All  qui  tarn  actions  and 
forfeitures  imposed  for  the  neglect  or  violation  of  a 
public  duty  also  fall  within  this  class.  These  offenses 
are  not  indictable.10 

SECTION  6.    DISTINCTION  BETWEEN  TORT  AND  CRIME. 

A  tort  is  not  a  crime  but  merely  a  wrong  affecting 
the  civil  rights  of  an  individual,  while  a  crime  is  a  wrong 
affecting  the  public  rights  and  is  an  injury  to  the  whole 
community.11 

Blackstone's  distinction:  The  distinction  of  public 
wrongs  from  private,  of  crimes  and  misdemeanors  from 
civil  injuries,  seems  principally  to  consist  in  this: 
that  private  wrongs  or  civil  injuries  are  an  infringement 

7  Van  Merter  vs.  People,  60  111.,  10  Wiggins  vs.  City  of  Chicago,  68 

168.  111.,  372. 

8  People  vs.  Bradley,  60  111.,  390-  "  Stetson    vs.     Faxon,     19    Pick. 

402;  State  vs.  West,  42  Minn.,  (Mass.),    147;   Sohn   vs.   Cam- 

147;    People    vs.    Harty,    49  bern,   106  Ind.,  302;  Tolo  vs. 

Mich.,  490.  Sacramento,  36  Cal.,  193;  Low 

•  Wiggins  vs.  City  of  Chicago,  68  111.,  vs.    Knowlton,    26    Me.,    128; 

372;  8  Am.  &  Eng.  Ency.  of  Frink  vs.  Lawrence,  20  Conn., 

Law,  252.  117. 
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or  privation  of  the  civil  rights  which  belong  to  in- 
dividuals, considered  merely  as  individuals;  public 
wrongs,  or  crimes  and  misdemeanors,  are  a  breach  and 
violation  of  the  public  rights  and  duties  due  to  the 
whole  community,  considered  as  a  community,  in  its 
social  aggregate  capacity.  As  if  a  man  detain  a  field 
from  another  man,  to  which  the  law  has  given  him  a 
right,  this  is  a  civil  injury,  and  not  a  crime;  for  here 
only  the  right  of  an  individual  isconcerned,  and  it  is 
immaterial  to  the  public  which  of  us  is  in  possession  of 
the  land;  but  treason,  murder  and  robbery  are  properly 
ranked  among  crimes,  since,  besides  the  injury  done 
to  individuals,  they  strike  at  the  very  being  of  society, 
which  cannot  possibly  subsist  where  actions  of  this  sort 
are  suffered  to  escape  with  impunity.12 

SECTION  7.     CLASSIFICATION  OF  CRIMINAL  OFFENSES. 

Crimes  are  usually  divided  into  three  classes, 
according  to  their  grades,  namely: — treason,  felony, 
and  misdemeanor.  This  is  Blackstone's  classification 
and  from  his  time  to  the  present  has  been  followed  by 
all  other  distinguished  writers  on  criminal  law.  But 
for  practical  purposes,  in  this  country,  criminal 
offenses  may  be  divided  into  two  classes :  felonies  and 
misdemeanors,  for  the  reason  that  treason  is  a  felony. 

SECTION  8.    TREASON  DEFINED. 

This  crime  is  defined  by  the  constitution  of  the 
United  States :  Treason  against  the  United  States  shall 
consist  only  of  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort.  No 
person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court. 

M  4  Blackstone  Com.,  6. 


16  CRIMINAL  LAW. 

The  congress  shall  have  power  to  declare  the  pun- 
ishment of  treason;  but  no  attainder  of  treason 
shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  attainted.13 

Treason  can  be  committed  as  well  against  a  state 
as  the  United  States.  But  the  same  act  which  is 
treason  against  the  United  States  it  not  necessarily 
such  against  the  state.  By  constitutional  or  statutory 
provisions  in  most  of  the  states,  the  offense  against  the 
state  is  limited  substantially  as  by  the  national  consti- 
tution and  laws,  as  against  the  United  States.14 

SECTION  9.    TREASON  BY  LEVYING  WAR. 

The  levying  of  war  against  a  government  has 
always  been  regarded  as  an  act  of  treason.15 

The  mere  intention  to  commit  this  crime  by  the 
levying  of  war  is  not  of  itself  sufficient;  an  overt  act 
is  essential;16  and  there  must  be  a  combination  or 
association  of  persons  acting  together  in  conspiracy 
for  one  common  purpose.17 

In  another  sense,  treason  has  been  defined  as 
nothing  more  than  a  criminal  attempt  to  destroy  the 
existence  of  government.18 

High  treason,  which  by  the  very  term  denotes 
treachery  or  breach  of  faith,  is  a  violation  of  the  alle- 
giance which  is  due  from  the  subject  to  the  king  as 
sovereign  and  superior  magistrate.19 

reason  in  its  very  name — which  is  borrowed 
from  the  French — imports  a  betraying,  treachery  or 
breach  of  faith.20 

11  U.  S.  Const.,  Art.  3,  Sec.  3.  "  28  Am.  &  Eng.  Ency.  of  Law.  460 

14  2  Bish.,  New.  Cr.,  Sec.  1254.  (2nd  Ed.). 

"  28  Am.  &  Eng.  Ency.,  460  (2nd  "  Republican  vs.  Chapman,  1  Dal. 

Ed.).  (Pa.),  53. 

18  Regicide  Trials,  5  How.  St.  Tr.,  "  28  Am.  &  Eng.  Ency.  of  Law,  457 

1224;  Reg.  vs.  McCafferty,  10  (2nd  Ed.),  citing  1  Hale  P.  0., 

Cox.  C.  C.,  603.  48. 

»  4  Blackstone  Com.,  75. 
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SECTION  10.    PUNISHMENT  FOR  TREASON. 

The  punishment  for  this  crime  by  the  common 
law  is  a  forfeiture  of  all  property  and  honors  and 
attainder  of  blood;  also  the  death  penalty.21 

Blackstone:  The  offender  shall  be  drawn  to  the 
gallows,  and  not  be  carried  or  walk,  though  usually 
(by  connivance  at  length  ripened  by  humanity  into 
law),  a  sledge  or  hurdle  is  allowed  to  preserve  the 
offender  from  the  extreme  torment  of  being  dragged 
on  the  ground  or  pavement.  He  shall  be  hanged  by 
the  neck,  and  then  cut  down  alive;  his  entrails  shall 
be  taken  out  and  burned  while  he  is  yet  alive;  his 
head  shall  be  cut  off  and  his  body  divided  into  four 
parts.  His  head  and  quarters  shall  be  at  the  disposal 
of  the  king.22 

SECTION  11.    FELONY  DEFINED. 

The  term  felony  at  common  law  comprises  every 
species  of  crime  which  works  a  total  forfeiture  of 
lands  or  goods,  or  both,  and  to  which  may  be  added 
the  death  penalty.23 

In  most  if  not  all  of  the  states  it  is  provided  by 
statute  that  any  offense  punishable  by  death  or  by 
imprisonment  in  the  penitentiary  or  state  prison  is 
a  felony.24 

Illinois  statute:  A  felony  is  an  offense  punish- 
able with  death  or  by  imprisonment  in  the  peniten- 
tiary.25 

It  has  been  held   that   where   the   punishment 

»  Regicide  Tr.,  5  How.  St.  Tr.,  947;  *  People  vs.    Hughes,  137  N.  Y.f 
4  Blackstone  Com.,  93.  29;  State  vs.  Smith,  8  Blackf. 

»  4  Blackstone  Com.,  No.  93.  (Ind.),  489;  State  vs.  Felch,  58 

w  People  vs.  Lyon,  99  N.  Y.;  5  Am.  N.  H.,  1. 

C.  R.,  12;  4  Blackstone  Com.,  »  R.  S.  of  1905,  Sec.  5,  of  Div.  2. 
94. 

Vol.  X-2. 
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prescribed  by  statute  is  imprisonment  in  the  peni- 
tentiary or  fine,  or  both,  the  offense  is  not  a  felony, 
but  a  misdemeanor  only.28 

SECTION  12.    MISDEMEANOR  DEFINED. 

Every  criminal  offense  which  does  not  amount  to 
a  felony  is  a  misdemeanor,  the  punishment  usually 
being  a  fine  or  imprisonment  in  the  county  jail,  or 
both.27 

SECTION  13.    ELEMENTS  OF  A  CRIME. 

In  order  to  constitute  a  criminal  offense  there 
must  be  a  union  or  joint  operation  of  an  act  and  inten- 
tion, or  criminal  negligence.  From  this  it  will  be 
observed  that  a  criminal  offense  is  generally  composed 
of  two  essential  elements,  to-wit,  the  forbidden  act 
and  the  intention  to  do  the  act.28 

But  there  are  exceptions  to  this  principle.  There 
is  a  class  of  cases  in  which,  out  of  necessity  or  upon 
grounds  of  public  policy,  the  doing  of  the  forbidden 
act  alone  constitutes  the  criminal  offense ;  the  statutes 
defining  these  offenses  do  not  make  intention  an  ele- 
ment of  the  crime,  and  this  is  so  in  both  felonies  and 
misdemeanors.  In  such  cases  the  accused  acts  at 
his  peril  and  he  must  know  whether  his  act  alone 
constitutes  a  criminal  offense.  Among  these  cases 
are  violation  of  the  laws  forbidding  the  sale  of  intoxicat- 
ing liquors  to  minors,  the  unlawful  sale  of  naphtha, 
the  selling  of  adulterated  milk  or  other  foods,  and 
other  offenses  of  like  nature.29 

K  Lamkin  vs.  People,  94  111.,  504;  *  8  Am.  &  Eng.  Ency.,  290  (2nd 

Herman  vs.   People,   131   HI.,  Ed.). 

597;    Hughes    Cr.    Law,    Sec.  *>  Com.  vs.  Murphy,  165  Mass.,  66; 

3289.  42  K.  E.,  504;  Halsted  vs. 

17  People  vs.  Lyon,  99  N.  Y.,  210,  State,  41  N.  J.,  552;  Meadow- 

216;   Pillsbury  vs.  Brown,  47  croft  vs.  People,  163  111.,  72; 

Oal.,  480;  8  Am.  &  Eng.  Ency.,  Sikes  vs.  People,  127  111.,  131; 

281  (2nd  Ed.).  Seacord  vs.  People,  121  111., 

631;  Hughes,  Cr.  Law,  Sec.  468. 
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SECTION  14.    GOOD  FAITH  AND  BELIEF. 

So  where  a  statute  relating  to  marriage  provides 
that  "if  any  person  shall  join  in  marriage  any  minor 
without  the  written  consent  of  the  parent,  guardian 
or  person  having  charge  of  such  minor/'  he  shall  be 
held  penally  responsible;  and  the  accused  cannot 
set  up  as  a  defense  that  he  acted  in  good  faith,  under 
the  honest  belief  that  the  minor  was  of  full  age  and 
had  the  appearance  of  being  over  the  age  of  twenty- 


one.30 


And  in  many  instances  the  law  makes  the  doing 
of  an  act  in  a  reckless,  wanton  or  wilful  manner  a 
criminal  offense  although  there  is  no  intention  to 
commit  an  offense.31 

As  an  illustration  of  this  rule  or  principle,  if  a 
person  drive  a  team  of  horses  and  vehicle  in  a  reckless 
and  wanton  manner  knowing  the  danger  of  collision 
and  the  probable  consequences  flowing  therefrom,  he 
shall  be  held  penally  responsible  for  the  result  of  such 
reckless  conduct.32 

SECTION  15.    ACT  DONE  IN  SPORT  NO  DEFENSE. 

Even  where  one  does  an  act  merely  in  sport,  he 
will  be  held  criminally  liable  in  case  the  act  was  done 
in  a  careless  or  reckless  manner;  as  where  a  boy  in 
sport  throws  a  stone  at  another  expecting  him  to 
dodge,  and  the  stone  hits  him,  inflicting  a  wound, 
this  is  such  an  act  that  the  law  holds  the  person  liable 
criminally  for  the  probable  consequences  of  his  act.33 

There   can  be  but  little   distinction,   except  in 

80  Beckham  vs.  Nacke,  56  Mo.,  546;  1  McClain,  Cr.  Law,  Sec.  130; 

Hughes  Cr.  Law,  Sec.  2471.  8    Am.    &    Eng.    Ency.,    289 

81  Belk.  vs.  People,  125  111.,  590.  (2nd  Ed.). 

»  Belk.  vs.  People,  125  111.,  590;  »  Hill  vs.  State,  63  Ga.,  578;  8  Am. 

State  vs.  Grote,  109  Mo.,  345;  &  Eng.  Ency.,  289  (2nd  Ed.). 
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degree  of  criminality,  between  a  positive  intention  to 
do  a  wrongful  act  and  an  indifference  whether  the 
wrong  is  done  or  not.31 

But  no  doubt  where  intention  or  guilty  know- 
ledge is  an  ingredient  of  the  offense,  such  intention  or 
knowledge  must  be  alleged  and  proved;  but  actual, 
positive  knowledge  is  not  required;  it  may  be  pre- 
sumed from  the  circumstances  of  the  case.  For  every 
one  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts,  and  the  intent  may  be  in- 
ferred from  acts  as  well  as  from  words  and  declara- 
tions.35 

So  where  a  specific  intent  is  an  essential  element 
of  a  crime  it  must  be  set  out  in  the  complaint  or  in- 
dictment and  established  on  the  trial. 

SECTION  16.     COMMITTING  A  DIFFERENT  OFFENSE. 

There  is  another  aspect  of  criminal  intent  which 
properly  comes  under  observation  in  this  connection; 
that  is,  where  a  person  intending  to  commit  a  certain 
criminal  offense,  by  mistake  commits  another  and 
different  offense  than  the  one  intended,  the  law  holds 
him  criminally  responsible.  In  this  state  of  the  case 
the  intent  is  transferred  from  the  act  intended  to  the 
act  committed.  Thus  where  one  shoots  at  another 
intending  to  kill  and  murder  him,  but  misses  his  mark 
and  kills  a  third  person,  such  killing  is  murder.36 

And  of  course  the  same  principle  applies  if  the 
slayer  unlawfully  kills  one  person  mistaking  him  for 
another. 

SECTION  17.     PRINCIPAL  AND  ACCESSORY. 

A  person   connected   with   the   commission  of  a 

14  Belk.  vs.  People,  125  111.,  584.  8    Am.    &    Eng.    Ency      286 

11  Hughes  Cr.  Law,  Sec.  2404,  2465;  (2nd  Ed.). 

Bonker  vs.  People,  37  Mich.,  4;  **  Hughes  Cr.  Law,  Sec.  8;  8  Am.  & 

Eng.  Ency.,  288  (2nd  Ed.). 
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crime  is  either  a  principal  or  an  accessory.  One  com- 
mitting a  crime  with  his  own  hand  is  principal.  There 
are  two  classes  of  accessory; — before  the  fact,  and 
after  the  fact. 

An  accessory  is  one  who  is  not  the  chief  actor  in 
a  felonious  offense,  not  present  at  its  performance; 
but  is  in  some  way  concerned  therein,  either  before 
or  after  the  act  committed.37 

By  the  common  law  an  accessory  before  the  fact 
is  one  who  being  absent  at  the  time  of  the  commission 
of  the  offense,  doth  yet  procure,  counsel  or  command 
another  to  commit  it.  And  absence  it  is  said  is  in- 
dispensably necessary  to  constitute  one  an  accessory; 
for  if  he  be  actually  or  constructively  present  when 
the  felony  is  committed  he  is  an  aider  and  abetter  and 
not  an  accessory  before  the  fact.38 

An  accessory  after  the  fact  is  one  who,  knowing 
a  felony  to  have  been  committed,  receives,  relieves, 
assists  or  comforts  the  felon.39 

Three  essential  elements  constitute  the  offense 
of  accessory  after  the  fact;  first,  the  felony  must  be 
complete;  second,  the  accessory  must  know  that  the 
principal  committed  the  felony;  third,  the  accessory 
must  harbor  or  assist  the  felon.40 

One  may  be  guilty  of  aiding,  abetting,  advising 
or  encourageing  an  unknown  principal.41  And  one 
may  aid  or  abet  another  in  the  commission  of  a  crime 
by  signs  or  motions.42 

Accessories  are  limited  to  felony  cases.  There 
are  no  accessories  in  misdemeanors.43 

17  4  Blackstone  Com., '35.  41  Spies  vs.  People,  122  III.,  241; 
u  1  Hale  P.  C.,  615;  4  Blackstone  Hughes  Cr.  Law,  Sec.  2476. 

Com.,  36;  3,Greenl.Ev.,  Sec.42.  "  White  vs.  People,  139  111.,  149. 

M  1  Hale  P.  C.,  618;  4  Blackstone,  a  1  Am.  &  Eng.  Ency.  Law,  260 

37;  1  Am.  &  Eng.  Ency.  Law,  (2nd  Ed.);  1  Hale  P.  C.,  550; 

258.  Hughes,  Cr.  Law,  Sec.  2479. 

*°  1  Am.  &  Eng.  Ency.  Law,  266 

(2nd  Ed.). 
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In  misdemeanors  all  accessories  are  principals 
at  common  law.44 

SECTION  18.    WHEN  NOT  AN  ACCESSORY. 

The  mere  presence  of  a  person  when  a  crime  is 
committed  will  not  render  him  an  accessory,  although 
he  may  consent  to  the  perpetration,  unless  he  in  some 
manner  aided,  abetted,  assisted  or  encouraged,  in  its 
commission.45 

Where  one  is  charged  with  aiding  and  abetting 
another  in  the  commission  of  a  felony  and  is  found 
guilty  of  a  misdemeanor  included  in  the  felony  charged, 
he  is  principal  as  to  the  offense  of  which  he  was  con- 
victed, because  there  are  no  degrees  of  guilt  in  mis- 
demeanors.48 

SECTION  19.    COMMON  LAW  MODIFIED. 

But  the  common  law  has  been  modified  by  statutes 
in  some  of  the  states.  In  Illinois  for  instance,  "an 
accessory  is  one  who  stands  by,  and  aids,  abets  or  assists 
or  who  not  being  present,  aiding,  abetting  or  assisting, 
hath  advised,  encouraged,  aided  or  abetted,  the  per- 
petration, of  the  crime."  47 

"Every  person  not  standing  in  the  relation  of 
husband  or  wife,  parent  or  child,  brother  or  sister,  to  the 
offender,  who  knows  the  fact  that  a  crime  has  been 
committed  and  conceals  it  from  the  magistrate,  or 
who  harbors,  conceals,  maintains,  or  assists  any 
principal  felon,  or  any  accessory  before  the  fact, 
knowing  him  to  be  such,  shall  be  deemed  an  accessory 
after  the  fact."48 

«•  Van  Meter  va.  People,  60  111.,  168.  a  111.  Stat.,  Chap.  38,  Sec.  2  of  Div. 

*•  Hughes  Cr.  Law,  Sec.  2474.  2. 

•  Hughes  Cr.  Law,  Sec.  2479.  «  111.  Stat.,  Chap  38,  Sec.  4  of  Div.  2. 
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In  some  of  the  states  the  distinction  between 
principal  and  accessories  before  the  fact  have  been 
abolished  by  statutes  and  the  latter  offenders  regarded 
as  principals,  and  indicted  and  tried  accordingly. 


40 


SECTION  20.    INDICTMENT,  TRIAL,  VERDICT. 

The  principal  and  accessory  can  be  jointly  indicted 
in  the  same  count  of  the  indictment  by  proper  allega- 
tions showing  the  commission  of  the  crime  by  one  and 
alleging  the  facts  showing  the  other  to  be  an  accessory.50 

In  drawing  the  indictment  against  an  accessory  it 
may  be  advisable  to  describe  the  circumstances  of  the 
offense  as  it  actually  occurred,  but  it  is  not  indis- 
pensable.51 

An  accessory  cannot  be  guilty  of  a  higher  offense 
than  his  principal,  nor  guilty  at  all  as  an  accessory, 
unless  his  principal  is  guilty.52  And  the  acquittal  of 
the  principal  works  an  acquittal  of  the  one  charged  as 
accessory.53 

*  Jolly    vs.    State,    94    Ala.,    19;  "  Coats  vs.   People,   72   111.,   304; 

People  vs.  Rozelle,  78  Cal.,  84;  State  vs.  Bogen,  52  Kan.,  79. 

Usselton  vs.  People,   149  111.,  M  McCarty  vs.  State,  44  Ind.,  214. 

614;  Hughes  Cr.  Law,  Sec.  2477.  "  McCarty  vs.  State,  44  Ind.,  214; 
K  Peltes  vs.  Cora.,  126  Mass.,  242;  State  vs.  Buzzell,  59  N.  H.,  65. 

Hughes  Cr.  Law,  Sec.  2480.     ; 


CHAPTER   1 1 . 
OFFENSES  AGAINST  THE  PERSON. 

SECTION  21.    SIMPLE  ASSAULT  DEFINED. 

An  assault  is  an  attempt  or  offer  with  force 
or  violence  to  do  an  injury  or  hurt  to  the  person  of 
another,  whether  wantonly  or  with  a  malicious  intention, 
under  such  circumstances  as  denote  an  intention  to 
commit  the  offense,  coupled  with  the  present  ability 
to  carry  that  intention  into  execution.1 

An  assault  is  an  attempt  or  offer  to  beat  another 
without  touching  him.2 

If  one  lifts  up  his  cane,  or  his  fist,  in  a  threatening 
manner  at  another;  or  strikes  at  him,  but  misses  him, 
this  is  an  assault.3 

An  assault  involves  the  idea  of  an  inchoate  violence 
to  the  person  of  another  with  the  present  means  to 
carry  the  intent  into  effect.4 

This  offense  may  be  committed  in  many  ways,  as 
by  striking  at  a  person  either  with  or  without  a  weapon 
intending  to  injure  him,  but  missing  him;  or  by 
presenting  at  one  a  gun  at  such  distance  to  which  the 
gun  will  carry,  or  by  pointing  a  pitchfork  at  another 
who  is  standing  within  reach  of  it,  or  by  holding  up 
one's  fist  at  him,  or  by  any  other  such  like  act  done 
in  an  angry,  threatening  manner. 

SECTION  22.    WHAT  is  NOT  AN  ASSAULT. 

Merely  picking  up  a  stone  but  making  no  effort  to 
throw  it  at  another  is  not  an  assault.6  Nor  is  it  an 

1  Underbill's  Cr.  Ev.,  Sec.  352.  *  Chapman  vs.  State,  78  Ala.,  463. 

1  3  Blackstone  Com.,  120.  •  Brown  vs.  State,  95  Ga.,  481. 

•  Id. 
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offense  merely  to  hold  a  pistol  in  the  hand  without 
attempting  to  shoot  or  strike  with  it.6 

Pointing  or  presenting  an  unloaded  gun  or  pistol 
at  a  person  some  distance  off,  although  within  shooting 
distance,  is  not  an  assault,  even  though  the  act  may 
put  such  person  in  fear.7 

One  unlawfully  assaulted  who  is  not  himself  at 
fault  may  repel  force  with  a  reasonable  amount  of 
force  in  defense  of  his  person,  or  the  person  of  another, 
although  he  may  not  be  in  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm.8 

SECTION  23.    ASSAULT  AND  BATTERY  DEFINED. 

An  assault  and  battery  is  the  unlawful  beating 
of  another.9  The  least  touching  of  another  in  anger 
or  wilfully  constitutes  the  offense.10 

Any  force,  however  slight,  used  against  the  person 
of  another  with  an  unlawful  intent,  amounts  to  a  bat- 
tery. The  law  cannot  draw  the  line  between  different 
degrees  of  force,  and  therefore  totally  prohibits  the  first 
and  lowest  stage  of  it.11 

Assault  and  battery  may  be  committed  by  un- 
lawfully striking  another  with  the  hand,  fist,  or  with 
any  weapon,  or  by  pushing  or  kicking,  or  by  wilfully 
spitting  upon  the  person  of  another,  or  by  fighting  by 
agreement  or  otherwise,  whether  in  anger  or  not,  in 
some  instances, — including  boxing  matches  and  prize 
fighting;  also  by  the  administration  of  poison  to 
another  intending  to  injure  him. 

Mere  words  though  provoking  and  insulting, 
however  opprobrious,  will  afford  no  justification  for 
an  assault  and  battery.12 

•  Tarpley  vs.  People,  42  111.,  340.  •  111.  R.,  Chap.  38,  Sec.  20,  Crim. 
[7  State  vs.  Godfrey,  17  Or.,  300;  Code. 

Chapman  vs.   State,  78  Ala.,  10  Hughes  Cr.  Law,  Sec.  167. 

463.  »  3  Blackstone  Com.,  120. 

8  State  vs.  Goering,  106  Iowa,  636.  "  Hughes  Cr.  Law,  Sec.  195. 
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The  unlawful  arrest  and  detention  of  another 
without  his  consent  is  an  assault  and  battery.13  So  if 
an  officer  unlawfully  detains  another  by  holding  him, 
he  is  liable.14  And  if  an  officer  in  making  an  arrest 
uses  more  force  than  is  necessary  to  effect  the  arrest 
he  commits  the  offense  of  assault  and  battery.16 

SECTION  24.    WHAT  is  NOT  ASSAULT  AND  BATTERY. 

A  parent,  guardian,  teacher  or  other  person  having 
the  lawful  custody  of  a  child  may  use  moderate  or 
reasonable  force  as  a  corporal  punishment  in  the 
restraint  of  such  child;  and  only  the  use  of  unnecessary 
and  excessive  force  would  make  one  guilty  of  an 
offense. 

The  chastisement  of  a  child  by  its  parent,  the 
correction  of  an  apprentice  or  scholar  by  the  master, 
the  punishment  of  a  criminal  by  the  proper  officer  or 
the  keepers  of  alms-houses  and  asylums  for  the  poor, 
is  not  unlawful  when  it  appears  that  the  chastisement 
was  moderate  and  reasonable  or  that  the  criminal  was 
punished  in  the  manner  appointed  by  law.18 

Also  a  school  teacher  inflicting  corporal  punish- 
ment on  a  pupil  for  disobeying  the  lawful  rules  of  his 
school  is  not  guilty  of  assault  and  battery  if  the  pun- 
ishment be  human  and  reasonable.17 

SECTION  25.    ASSAULT  WITH  DEADLY  WEAPON. 

There  is  a  class  of  aggravated  assaults  defined  by 
statutes  making  it  a  crime  for  one  to  make  an  assault 
upon  the  person  of  another  with  a  deadly  weapon, 

11  Long  vs.  Rogers/  17  Ala.,  640;  18  State  vs.  Neff,  58  Ind..  516; 

State  vs.  Reavis,  113  N.  C.,  677;  Hinkle  vs.  State,  127  Ind.,  490, 

State  vs.  Rollins,  8  N.  EL,  550.  holding  the  punishment  un- 

14  Smith  vs.  State,  105  Ala.,  136.  reasonable. 

11  Ramsey  vs.  State,  92  Va.,  58;  "  Hughes  Cr.  Law,  197;  State  Vi. 

Hughes  Cr.  Law,  Sec.  193.  Pendergrass,  19  N.  C.,  365. 
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instrument  or  thing,  with  the  intent  to  inflict  great  or 
grievous  bodily  harm.18  The  gist  of  this  offense  is  the 
use  of  the  weapon,  coupled  with  the  intent  to  inflict 
great  bodily  harm. 

A  dangerous  or  deadly  weapon  is  one  likely  to  pro- 
duce death  or  great  bodily  harm  considering  the 
manner  in  which  it  is  used.19 

An  assault  made  upon  the  person  of .  another 
with  an  axe,  hoe,  knife,  knuckles,  club  or  other  weapon 
of  like  nature,  comes  within  the  meaning  of  an  assault 
with  a  deadly  or  dangerous  weapon.20  Daggers,  bowie- 
knives,  poniards,  butcher-knives,  dirk-knives  and  other 
weapons  with  which  dangerous  cuts  or  thrusts  can  be 
inflicted  are  also  deadly  weapons. 

In  cases  of  doubt  whether  or  not  a  weapon  is  a 
dangerous  or  deadly  weapon,  or  where  its  character 
is  determined  from  the  manner  in  which  it  is  used,  it 
is  a  question  for  the  jury  to  determine.21 

It  is  an  assault  with  a  deadly  weapon  for  one  to 
explode  a  keg  of  gunpowder  intending  thereby  to 
commit  violence  upon  the  person  of  another.22 

SECTION  26.    ASSAULT  TO  COMMIT  A  FELONY. 

By  common  law  an  assualt  to  commit  a  felony 
is  only  a  misdemeanor.23 

But  by  statutes  the  common  law  has  been  modi- 
fied in  perhaps  nearly  all  of  the  states,  making  such 
an  assault  a  felony. 

In  this  class  of  cases  the  specific  intent  is  the  gist 
of  the  offense.  Thus  in  assault  with  intent  to  commit 

18  Dl.  R.  S.  of  1905,  Chap.  38,  Sec.  »  Hughes  Cr.  Law,  Sec.  185-186. 

25;  2  Am.  &  Eng.  Ency.  Law,  »  Hughes  Cr.  Law,  Sec.  188;  2  Am. 

970  (2nd  Ed.).  &  Eng.  Ency.  Law,  972  (2nd 

19  Hughes  Cr.  Law,  Sec.  184;  2  Am.  Ed.). 

&  Eng.  Ency.  Law,  971  (2nd  »  People  vs.  Page,  66  Gal.,  366. 

Ed.).  *  Kennedy  vs.  People,  122  111.,  656. 
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murder,  the  intent  is  the  gist  of  the  offense,  and  it 
must  be  such  an  assault  that  if  death  ensue  the  crime 
would  be  murder.  All  of  the  ingredients  of  murder, 
except  the  killing,  enter  into  and  are  necessary  to 
constitute  the  crime  of  assault  with  intent  to  commit 
murder.24 

It  does  not  follow  that  an  assault  made  by  lying 
in  wait  was  made  for  the  purpose  of  committing  murder, 
merely  because  a  wilful  murder  committed  by  lying 
in  wait  is  a  deliberate  and  premeditated  murder  of 
the  first  degree.25 

If  the  killing  is  only  manslaughter,  then  the  ac- 
cused could  not  be  guilty  of  an  assault  with  the  intent 
to  commit  murder,  but  only  of  simple  assault  and 
battery.28 

HOMICIDE. 

Homicide  is  not  the  name  of  any  crime,  but  a 
general  term  only,  comprehending  or  including  any 
killing  of  a  human  being,  whether  the  act  be  committed 
criminally  or  otherwise. 

Homicide  includes  murder,  manslaughter,  justi- 
fiable or  excusable  killing  or  self  defense;  also  death 
from  suicide  and  accident. 

SECTION  27.    MURDER  DEFINED. 

By  the  common  law,  "murder  is  when  a  person  of 
sound  mind  and  discretion,  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the  king's 
peace,  with  malice  aforethought,  either  express  or 
implied.' 
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Crosby  vs.  People,  137  El,  336;  »  Elliott   vs.   State,   46  Ga.,    159; 

Dunn  vs.  People,  158  111.,  589;  Maher  vs.  People,  10  Mich.,  216. 

Smith  vs.  State,  52  Ga.,  88.  "  Blackstone  Com.,  195;  3  Greenl. 

Floyd  vs.  State,  3  Heisk.  (Tenn.),  Ev.,  Sec.  130;  Hale  P.  C.,  425. 

342. 
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Among  the  statutory  definitions  are  the  following : 
Murder  is  the  unlawful  killing  of  a  human  being,  in 
the  peace  of  the  people,  with  malice  aforethought 
either  expressed  or  implied.28 

Murder  committed  with  deliberately  premedi- 
tated malice  aforethought,  or  in  the  commission  of  or 
attempt  to  commit  a  crime  punishable  with  death  or 
imprisonment  for  life,  or  committed  with  extreme 
atrocity  or  cruelty,  is  murder  in  the  first  degree. 
Murder  not  appearing  to  be  in  the  first  degree  is  murder 
in  the  second  degree.29 

"Whoever  kills  any  human  being  with  malice 
aforethought,  either  express  or  implied,  is  guilty  of 
murder.  All  murder  which  is  perpetrated  by  means 
of  poison,  or  lying  in  wait,  or  any  other  kind  of  wilful, 
deliberate  and  premeditated  killing,  or  which  is  com- 
mitted in  the  perpetration  or  attempt  to  perpetrate 
any  arson,  rape,  robbery,  mayhem,  or  burglary,  is 
murder  in  the  first  degree. " 

Whoever  commits  murder  otherwise  than  as  set 
forth  in  the  preceding  section  is  guilty  of  murder  in 
the  second  degree.30 

Every  murder  which  shall  be  committed  by  poison, 
or  by  lying  in  wait,  or  by  any  other  kind  of  wilful, 
deliberate  and  premeditated  killing,  and  every  homi- 
cide which  shall  be  committed  in  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary,  or  mayhem,  shall  be  deemed  guilty  of  murder 
in  the  first  degree.  All  other  kinds  of  murder  at 
common  law  not  herein  declared  to  be  man-slaughter, 
or  justifiable  or  excusable  homicide,  shall  be  deemed 
murder  in  the  second  degree.31 

*  111.  Stat.  Jackson  vs.  People,  18  »  Iowa  Code,  1879,  tit.  24,  Ch.  2, 
111.,  270.  Sees.  4727,  4729. 

»  Mass.  Pub.  Stat.,  1882  Chap.,  S1  Mo.  R.  S.  1899,  Ch.  15,  §51815, 
202,  Sees.  1-6.  1816. 
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The  statutes  of  the  different  states  define  murder 
substantially  the  same;  they  contain  the  same  elements 
though  in  somewhat  different  language.  And  it  will 
be  observed  that  all  of  the  statutory  definitions  em- 
body the  same  elements  embraced  in  the  common  law 
definition.  And  it  will  be  further  observed  that  some 
of  the  statutes  do  not  define  the  crime,  but  merely 
refer  in  general  terms  to  the  offense  as  defined  by  the 
common  law. 

The  dividing  of  murder  into  different  degrees  is  of 
statutory  origin  for  the  purpose  of  measuring  the 
punishment.  The  common  law  does  not  thus  divide 
this  crime. 

SECTION  28.    MALICE  AFORETHOUGHT  AN  ELEMENT. 

According  to  both  the  common  law  and  statutory 
definitions  malice  aforethought  is  an  essential  element 
of  murder,  particularly  in  the  first  degree;  and  death 
must  follow  within  a  year  and  a  day  as  a  result  of  the 
injury  inflicted.31a  The  whole  of  the  day  on  which  the 
hurt  was  done  shall  be  reckoned  the  first.82 

The  period  of  time  within  which  death  must  follow 
is  a  common  law  rule,  but  its  origin  is  not  clear,  nor 
does  there  seem  to  be  any  particular  reason  for  it. 

In  the  construction  of  the  statutes  defining  murder, 
malice  is  not  restricted  to  anger,  hatred  or  ill-will, 
but  includes  every  other  intention  to  kill  a  human 
being  without  just  cause  or  excuse  for  the  act.33 

The  word  malice  is  not  often  understood  to  require 
general  malevolence,  or  unkindness  of  heart,  or  enmity 
toward  a  particular  individual;  but  it  signifies  rather 
the  intent  from  which  flows  any  unlawful  and  injurious 
act  committed  without  legal  justification.34 

llft  Blackstone  Com.,  197.  P.  C.,  343. 

*  1  Hawk,  P.  C.(  Ch.  31,  Sec.  9.  *  1  Bish,  New  Cr.  Law,  Sec.  429, 

»  1  Hawk,  P.  C.,  31,  Sec.  9;  1  East  Ch.  3. 
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There  is  no  distinction  between  express  malice  and 
implied  malice.  The  words  "express"  and  "implied" 
have  reference  only  to  the  evidence  by  which  the  ex- 
istence of  malice  is  established.  Actual  malice  is 
always  intended.35 

In  the  language  of  the  statute  of  Illinois  express 
malice  is  that  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow  creature  which  is  mani- 
fested by  external  circumstances  capable  of  proof. 
Malice  shall  be  implied  when  no  considerable  provo- 
cation appears,  or  when  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart.89 

The  killing  must  be  done  with  deliberation.  For 
if  a  man  be  highly  provoked  by  a  great  wrong  or  injury 
inflicted  upon  him  by  another  and  while  in  that  state 
kills  his  adversary,  such  killing  is  not  murder.  Before 
the  slayer  can  be  convicted  of  murder,  sufficient  cooling 
time  must  intervene,  for  the  passion  to  subside  and 
reason  to  interpose.  The  question  of  such  cooling 
time  is  one  of  law  for  the  court  to  decide  and  not  for 
the  jury. 

But  no  particular  length  of  time  is  required. 
It  has  never  been  held  that  hatred  or  ill-will  toward 
the  person  killed  need  exist  for  any  considerable 
length  of  time  in  order  to  constitute  malice  aforethought. 
If  the  malicious  intention  be  not  formed  until  the 
precise  time  of  the  killing,  that  is  sufficient  to  con- 
stitute deliberation.37 

But  slight  provocation  merely  is  no  excuse  or 
defense  to  a  charge  of  murder;  as,  if  the  deceased  was 
only  kicking  at  the  accused.38 

M  Dairy  vs.  People,  10  N.  Y.,  136;  l7  Hughes,  Cr.  Law,  Sees.  3,  4,  5; 

United    States    vs.    King,    43  1  McClain,  Cr.  Law.  Sec.  343. 

Fed.,  302.  "  Com.  vs.  Eokerd,  174  Pa.  St.,  137. 

"  111.    Stat.  Chap.  38,  140,  Homi- 
cide. 
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SECTION   29.    THE   MEANS   OR   MODE   OF   KILLING. 

The  unlawful  killing  may  be  perpetrated  by 
poisoning,  striking,  starving,  drowning,  stabbing,  shoot- 
ing or  by  any  other  of  the  various  forms  or  means  by 
which  human  nature  may  be  overcome,  and  death 
thereby  occasioned. 

So  if  a  homicide  be  committed  in  the  perpetra- 
tion of  a  robbery  or  other  felony  the  killing  will  be 
murder;  and  if  one  of  two  or  more  persons  while 
committing  the  crime  of  robbery  kills  another,  both 
or  all  implicated  in  the  robbery  will  be  guilty  of 
murder;  and  the  killing  under  such  circumstances 
will  be  murder  in  the  first  degree,  according  to  the 
statutes  which  divide  murder  into  degrees.39 

So  where  one  does  any  unlawful  act  deliberately, 
thereby  causing  the  death  of  another,  the  killing  will 
be  murder.  When  an  act  unlawful  in  itself  is  done 
with  deliberation,  and  with  an  intention  of  mischief 
or  great  bodily  harm,  or  of  mischief  indiscriminately, 
and  death  ensue,  though  against  or  beside  the  original 
intention  of  the  person  doing  the  unlawful  act,  the 
killing  will  be  murder.40 

Blackstone  says:  If  a  man  be  doing  anything 
unlawful  and  a  consequence  ensues  which  he  does  not 
foresee  or  intend,  as  the  death  of  a  man  or  the  like, 
his  want  of  foresight  shall  be  no  excuse,  for,  being 
guilty  of  one  offense,  he  is  criminally  guilty  of  what- 
ever consequences  may  follow.41 

From  this  principle  it  follows  that  if  a  man  unlaw- 
fully shoots  at  one  person  intending  to  kill  him,  but 
kills  another,  the  killing  of  the  latter  is  murder.42 

*  Roesel  vs.  State,  62  N.  J.  L.,  216;  Greenl.  Ev.,  Sec.  147. 

Henry  vs.  State,  51  Nel.,  149;  «  4  Blackstone  Com.,  27. 

State  vs.  Foster,  136  Mo.,  653.  *»  Dunaway   vs.    People,    110   HI., 
40  Mayer  vs.  P.,   106  111.,  313;  3  336;  Hughes,  Cr.  Law,  Sec.  8. 
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So  if  a  person  recklessly  and  intentionally  shoots 
into  a  dwelling-house  and  kills  a  person,  such  killing 
is  murder.43 

SECTION  30.    KILLING  AN  INNOCENT  PERSON. 

One  has  no  right  to  kill  an  innocent  person  to 
save  himself,  whatever  may  be  his  danger.  Though 
a  man  be  violently  assaulted  and  has  no  other  means 
of  escaping  death  but  by  killing  an  innocent  person, 
this  fear  and  force  shall  not  acquit  him  of  murder, 
for  he  ought  rather  to  die  himself  than  to  escape  by 
the  murder  of  an  innocent  person.44 

So  if  two  or  more  persons  unfortunately  are  so 
situated  that  they  cannot  procure  food  and  are  starv- 
ing, and  one  of  their  number  be  killed  by  the  others 
for  food,  such  killing  is  murder.45 

So,  too,  if  one  forces  another  to  do  some  act  causing 
the  death  of  the  latter  he  will  be  guilty  of  murder.4' 

SECTION  31.    WOUND  NEGLECTED,  DEATH  RESULTING. 

The  unlawful  infliction  of  a  wound  upon  the 
person  of  another  which  is  not  dangerous  in  itself, 
and  death  results  from  improper  treatment  or  care- 
lessness, then  the  person  inflicting  the  wound  is  not 
chargeable  with  murder.  On  the  other  hand,  if  the 
wound  is  a  dangerous  one,  calculated  to  endanger  and 
destroy  life,  and  death  ensues  therefrom  within  a 
year  and  a  day,  the  offender  may  be  convicted  of 
murder  or  manslaughter  according  to  the  circum- 
stances of  the  case,  although  it  may  appear  that  the 
wounded  person  might  have  recovered  by  proper  and 
skillful  treatment,  and  although  it  may  appear  that 

a  Russell  vs.  State,  38  Tex.  Cr.,  590.  D.,  273;  same  case  5  Am.  C.  R., 

*«  4  Blackstone,  30;  Arp  vs.  State,  559. 

97  Ala.,  5.  *•  3  Greenl.  Ev.,  Sec.  142;  Adams 

4*  Queen  vs.  Dudley,  L.  R.  4,  Q.  B.  vs.  P.,  109  111.,  49. 
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a   surgical   operation   was   the   immediate   cause   of 
death.47 

At  common  law  the  penalty  for  murder  is  death; 
and  it  is  provided  by  statute  in  many  of  the  states 
that  death  shall  be  the  penalty  for  murder  in  the  first 
degree. 

SECTION  32.    MANSLAUGHTER  DEFINED. 

Manslaughter  is  included  in  the  crime  of  murder 
and  differs  from  murder  in  that  the  killing  is  done 
without  malice  aforethought  and  is  either  voluntary 
or  involuntary. 

The  common  law  definition  is  as  follows:  Man- 
slaughter is  the  unlawful  killing  of  another  without 
malice,  express  or  implied,  which  may  be  either  volun- 
tary, upon  a  sudden  heat,  or  involuntary,  but  in  the 
commission  of  some  unlawful  act.48 

The  act  causing  the  death  must  be  of  such  character 
as  to  show  a  wanton  or  reckless  disregard  of  the  rights 
and  safety  of  others.49 

Statutory  definitions:  Manslaughter  is  the  un- 
lawful killing  of  a  human  being  without  malice,  express 
or  implied,  and  without  any  mixture  of  deliberation 
whatever.  It  must  be  voluntary,  upon  a  sudden  heat 
of  passion,  caused  by  a  provocation  apparently  suffi- 
cient to  make  the  passion  irresistible,  or  involuntary 
in  the  commission  of  an  unlawful  act,  or  a  lawful  act 
without  due  caution  or  circumspection.50 

In  cases  of  voluntary  manslaughter,  there  must 
be  a  serious  and  highly  provoking  injury  inflicted  upon 

•'  Coffman    vs.    Com.,    10    Bush.  vs.  Edgerton,  100  Iowa,  63. 

(Ky.),     495;     Daughdrill     vs.  «•  4  Blackstone  Com.,  191. 

State,   113  Ala.,  7;  State  vs.  «•  State  vs.  Dorsey,  118  Ind.,  167. 

Bantley,  44  Conn.,  540;  State  *  HI.  Stat.,  Chap.  38,  Sec.  143. 
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the  person  killing,  sufficient  to  excite  an  irresistible 
passion,  or  an  attempt  by  the  person  killed  to  commit 
a  serious  personal  injury  upon  the  person  killing.  The 
killing  must  be  the  result  of  that  sudden,  violent 
impulse  of  passion,  supposed  to  be  irresistible;  for  if 
there  should  appear  to  have  been  an  interval  between 
the  assault  or  provocation  given  and  the  killing, 
sufficient  for  the  voice  of  reason  and  humanity  to  be 
heard,  the  killing  shall  be  attributed  to  deliberate 
revenge,  and  punished  as  murder. 

Involuntary  manslaughter  shall  consist  of  the 
killing  of  a  human  being  without  any  intent  to  do  so, 
in  the  commission  of  an  unlawful  act,  or  a  lawful  act 
which"  probably  might  produce  such  a  consequence,  in 
an  unlawful  manner. 

SECTION  33.    PROVOCATION  CAUSING  PASSION. 

The  passion  which  the  law  requires  in  order  to 
reduce  a  homicide  from  murder  to  manslaughter  must 
be  caused  by  an  adequate  provocation,  for  mere 
passion  is  not  sufficient,  nor  will  provocation  alone 
be  sufficient.  And  the  provocation  must  be  such  as 
naturally  and  instantly  produces  anger,  rage,  sudden 
resentment,  or  terror,  rendering  the  mind  incapable 
of  cool  reflection,  and  thus  showing  the  want  of  malice." 

On  the  question  of  what  is  sufficient  provocation 
Blackstone  says :  If  a  man  takes  another  in  the  act  of 
adultery  with  his  wife,  and  kills  him  directly  on  the 
spot,  it  is  but  manslaughter.  It  is,  however,  the  lowest 
degree  of  it.53 

Mere  words,  however  abusive,  opprobrious,  in- 

"  People  vs.  Brigg,  93  Cal.,  476;  "4  Blackstone  Com.,  191. 

Crockett   VB    Com.,    100  Ky., 
382, 
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decent,  insulting  or  irritating  they  may  be,  afford  no 
excuse  for  the  commission  of  an  offense,  and  will  not  so 
mitigate  an  unlawful,  intentional  killing  as  to  reduce 
the  crime  to  manslaughter.58 

Such  words  alone  will  not  constitute  adequate 
provocation  for  passion  or  heat  of  blood,  and  are  not 
sufficient  to  reduce  an  unlawful  killing  to  man- 
slaughter.54 

Merely  threatening  to  kill  another  unaccompanied 
by  any  overt  act  to  carry  the  threat  into  execution 
affords  no  legal  excuse  for  making  an  attack.  There 
must  be  imminent  danger.55 

What  is  adequate,  reasonable,  or  considerable 
provocation  which  causes  an  apparently  irresistible 
passion  that  will  reduce  a  homicide  from  murder  to 
manslaughter  is  ordinarily  a  question  of  fact  for  the 
jury  to  determine.  But  whether  or  not  certain  ad- 
mitted or  undisputed  facts  are  sufficient  to  reduce  the 
killing  to  manslaughter  is  a  question  of  law  for  the 
court  to  decide. 

SECTION  34.    DEATH  RESULTING  FROM  NEGLIGENCE. 

Manslaughter  from  negligence  may  occur  either 
from  the  doing  of  a  lawful  act  in  an  unlawful  manner 
or  without  proper  care  or  caution,  or  from  negligent 
omission  to  do  some  act  the  law  requires  one  to  do. 
But  negligence  cannot  be  predicated  upon  an  omission 
to  do  an  act,  unless  there  was  some  legal  obligation  to 
perform  it.56 

If  death  is  a  direct  result  of  the  omission  of  one 
to  perform  a  duty,  the  person  guilty  of  such  omission 

tt  Steffy  vs.  People,  130  111.,  101;  u  Wilson  vs.  People,  94  111.,  301, 

Crosby  vs.  People,  137  111.,  325.  324. 

**  21  Am.  &  Eng.  Ency.  Law,  179  «  Reg.  vs.  Smith,  11  Cox,  C.  0.,  210. 
EdA. 
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is  chargeable  with  manslaughter;  but  if  such  omission 
or  duty  was  wilful  or  malicious  the  crime  is  murder." 
As  an  illustration  of  homicide  by  negligence,  if  a 
person  carelessly  points  a  gun  at  another  without 
examining  whether  or  not  it  is  loaded,  and  it  happens 
to  be  loaded  and  is  discharged  and  death  results  there- 
from, the  person  so  using  the  gun  is  guilty  of  man- 
slaughter.58 

SECTION  35.    KILLING  IN  MAKING  AN  ARREST. 

It  is  better  to  allow  one  guilty  of  a  misdemeanor 
to  escape  rather  than  take  his  life.  So  an  officer  having 
a  prisoner  in  custody  who  had  been  convicted  of 
assault  and  battery  and  ordered  committed  in  default 
of  payment  of  the  fine  assessed,  shoots  and  kills  him 
to  prevent  his  escape,  is  guilty  either  of  murder  or 
manslaughter  according  to  the  circumstances  attending 
the  killing.59  Or  if  an  officer  uses  more  force  than  is 
necessary  in  making  an  arrest,  or  if  thrown  into  the 
heat  of  passion  by  the  prisoner  resisting  and  striking 
him  and  the  officer  kills  him,  the  killing  under  the 
circumstances  is  manslaughter.60 

SECTION  36.    RESISTING  AN  UNLAWFUL  ARREST. 

It  is  well  established  that  if  a  public  officer  be 
resisted  and  killed  by  one  whom  he  is  attempting  to 
arrest  illegally  and  without  color  of  authority,  the 
killing  will  be  manslaughter,  unless  the  evidence 
shows  previous  or  express  malice.61 

But  the  killing  of  an  officer  while  he  is  making 

"  Hughes  Cr.  Law,  Sec.  30.  (manslaughter   of   the    fourth 

"  Reg.  vs.  Jones,  12  Cox,  C.  C.,  628.  degree). 

»  Hughes  Cr.  Law,  Sec.  35.  «  Raferty     vs.     People,     72     111., 

"  State   vs.    Rose,    142   Mo.,    418  37-40;  Hughes  Cr.  Law,  Sec. 

265;  1  McClain  Cr.  Law,  340. 
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a  lawful  arrest  is  murder  whether  the  person  arrested 
is  guilty  or  not  of  the  offense  for  which  he  was  arrested." 
If  two  men  agree  to  fight  two  other  men  with 
their  fists  and  one  strikes  an  unlucky  blow  causing 
death,  they  would  both  be  guilty  of  manslaughter 
only.  But  if  one  of  them  should  use  a  knife  or  other 
deadly  weapon,  without  the  knowledge  or  consent 
of  the  other,  he  alone  would  be  responsible  for  the 
death  by  the  use  of  the  weapon.63 

SECTION  37.    SELFDEFENSE  AND  DEFENSE  OF  OTHERS. 

By  the  law  of  nature  as  well  as  by  the  law  of 
society  or  government,  one  has  the  right  to  resist 
force  with  force  in  the  defense  of  himself  or  of  others 
when  assailed  by  another  in  a  dangerous  or  deadly 
manner.  Hence  if  a  person  who  is  without  fault  be 
pursued  or  assaulted  by  another  in  such  a  manner  as 
to  induce  in  him  a  well-grounded  belief  that  he  is 
actually  in  danger  of  losing  his  life  or  of  suffering  great 
bodily  harm  when  acting  under  the  influence  of  such 
apprehension,  he  will  be  justified  in  defending  himself, 
whether  the  danger  was  real  or  only  apparent — even 
to  the  taking  of  the  life  of  his  assailant.64 

Under  the  doctrine  of  self-defense  a  person  may 
take  human  life  intentionally,  and  not  commit  any 


crime.65 


A  person  thus  assaulted  or  pursued  may  act  upon 
appearances.  The  danger  confronting  him  need  not 
be  real,  but  it  must  appear  imminent,  urgent  and 
pressing  to  justify  the  killing  of  the  assailant.  A 
mere  belief  of  danger  is  not  sufficient.66 

•»  Dilger  vs.   Com.,   88  Ky.,*  550;  Steiner  vs.  People,  187  111.,  245. 

Reg.  vs.  Porter,  12  Cox.,  444;  M  Smith  vs.  People.  142  111     117 

Rolen  vs.  State,  31  Fla.,  514.  123. 

M  Reg.  vs.  Caton,  12  Cox,  C.  C.,  624;  *  Price  vs.   People,   131   111.,  234; 

People  vs.  Munn,  65  Cal.,  211.  Hughes.  Cr.  Law,  Sec.  2443 

"  Campbell  vs.  People,  16  111.,  17; 


40 


CRIMINAL  LAW. 


The  danger  or  apparent  danger  must  be  such  as 
would  justify  an  ordinarily  prudent  person  under 
like  circumstances  in  taking  the  life  of  his  assailant 
to  save  his  own.87 

The  accused  is  not  bound  to  show  that  the  killing 
was  absolutely  necessary,  but  only  apparent.68  And 
one  in  the  exercise  of  the  right  of  self-defense  is  not 
required  to  wait  until  his  assailant  gets  the  advantage 
over  him;  he  may  act  promptly,  especially  if  he  has 
been  repeatedly  threatened  by  a  lawless  enemey.68 

But  the  accused  must  be  wholly  free  from  fault 
in  bringing  on  the  difficulty.  He  has  no  right  to  pro- 
voke a  quarrel  and  take  advantage  of  it  and  then 
justify  the  killing  on  the  ground  of  self-defense.70 

But  if  it  appears  that  a  person,  though  originally 
in  the  wrong  in  bringing  on  the  difficulty,  in  good 
faith  had  abandoned  the  conflict  and  declined  any 
further  struggle  he  then  would  have  the  right  to  act 
in  self-defense.71 

Whether  the  accused  in  good  faith  acted  upon 
well-grounded  or  reasonable  belief  of  danger  at  the 
time  of  giving  the  mortal  blow  is  generally  a  question 
of  fact  to  be  determined  from  all  the  circumstances 
of  the  particular  case.  The  reasonableness  of  the 
apprehension  must  be  judged  from  the  standpoint 
of  the  accused  at  the  time  and  not  from  that  of  the 
jury 


72 


"  State  vs.  Warren,  1  Warr.  (Del.), 

487. 

68  Enright  vs.  People,  155  111.,  35. 
*  State  vs.  Matthews,  148  Mo.,  185; 

Bohannon  vs.  Com.,  8  Bush. 

(Ky.),  481 
"  Hughes  vs.  People,  116  111.,  335; 

Weld  vs.  State,  124  Ala.,  41; 

Henney  vs.   People,   108   111., 

527;  State  vs.  Vaughan,   141 

Mo.,  514;    Swammer  vs.  State 


(Tex.  Cr.),  58  S.  W.,  72; 
Roberson  vs.  State,  53  Ark., 
516;  Crawford  vs.  State,  112 
Ala.,  1. 

"  Young  vs.  Com.,  19  Ky  L.  R.. 
929;  People  vs.  Newcomer, 
118  Cal.,  263;  State  vs.  Hig- 
gerson,  157  Mo.,  395;  3  Greenl. 
Ev.,  Sec.  116;  4  Blackstone 
Com.,  184. 

"  1  McClain  Cr.  Law,  Sec.  306. 
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SECTION  38.    DUTY  TO  RETREAT,  WHEN. 

The  ancient  doctrine  requiring  one  to  retreat 
and  in  good  faith  decline  the  combat,  if  he  can,  before 
he  will  be  permitted  to  invoke  the  law  of  self-defense 
in  justification  for  killing  his  assailant  has  been  very 
much  modified  in  this  country.  The  tendency  seems 
to  be  toward  the  more  reasonable  and  sensible  doctrine 
that  a  person,  being  without  fault  and  in  a  place 
where  he  has  a  right  to  be,  is  not  bound  to  retreat 
when  violently  assaulted  but  may  stand  his  ground 
in  defending  himself.73 

In  the  case  of  justifiable  self-defense  the  injured 
party  may  repel  force  with  force  in  defense  of  his  person, 
habitation  or  property  against  one  who  manifestly 
intendeth  and  endeavoreth,  with  violence  or  surprise, 
to  commit  a  known  felony  upon  either.  In  these 
cases  he  is  not  obliged  to  retreat,  but  may  pursue  his 
adversary  till  he  findeth  himself  out  of  danger,  and 
if,  in  a  conflict  between  them,  he  happeneth  to  kill, 
such  killing  is  justifiable.74 

An  assault  on  one's  house  is  regarded  as  an  assault 
on  the  person  when  made  apparently  to  injure  the 
person  of  the  occupant  or  members  of  his  family. 
In  this  view  the  inmate  need  not  flee  from  his  house 
in  order  to  escape  injury.75 

A  man's  house  is  his  castle  and  he  may  defend 
it  even  to  the  taking  of  life  if  necessary,  or  apparently 
necessary,  to  prevent  forcible  entrance  against  his 
will.76 

On  the  same  principle  that  one  is  justified  in 

Erwin  vs.  State,  29  Ohio  St.,  186;  74  Foster's   C.   C.   Ch.    3,   p.    273; 

Babe    Beard    vs.    U.    S.,    158  People  vs.  Lewis,  117  Cal.,  186. 

U.    S.,    550;    Hammond    vs  "  State  vs.  Patterson,  45  Vt.  308. 

People,  199  111.,  173;  Hughes  M  Davison  vs.  People,  90  111.,  229; 

Instructions  to  Juries,  Sec.  260.  Brown  vs.  People,  39  111.,  408. 
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defending  himself,  he  may  defend  another,  as  a  man 
defending  a  member  of  his  family  from  a  deadly 
assault.77 

SECTION    39.     DEATH    FROM    ACCIDENT;    SUICIDE. 

If  a  person  meets  his  death  merely  by  accident, 
of  course  there  can  be  no  criminal  responsibility 
against  any  one.  For  instance,  where  a  man  is  doing 
a  lawful  act,  and  without  intention  of  hurt,  unfor- 
tunately kills  another,  as  when  a  man  at  work  with  a 
hatchet  and  the  head  flies  off  and  kills  a  bystander, 
or  where  a  person  qualified  to  keep  a  gun  is  shooting 
at  mark,  and  undesignedly  kills  a  man,  the  effect  is 
merely  accidental,  for  the  act  is  lawful.78 

So  if  a  man  intending  to  kill  a  thief  or  house- 
breaker in  his  own  house  by  mistake  kills  one  of  his 
own  family  this  is  no  criminal  act.79 

So  if  one  not  in  fault  is  unlawfully  assaulted  by 
another  and  pushes  him  away  with  reasonable  force  only, 
causing  the  assailant  to  fall  upon  a  lighted  lamp 
from  which  he  received  burns  resulting  in  death,  such 
killing  is  accidental.80 

So,  also,  if  a  person  acting  in  the  necessary  defense 
of  himself,  shoots  at  his  assailant  and  kills  an  innocent 
bystander,  the  killing  is  not  a  criminal  act  if  the  assault 
was  such  as  would  justify  him  in  killing  his  assailant. 
The  killing  is  misadventure.81 

Suicide  being  the  killing  of  one's  self  the  im- 
possibility of  punishing  for  the  act  is  apparent.  But 

"  West   vs.   State,   59   Ind.,    113;  7B  4  Blackstone  Com.,  182;  3  Greenl. 

Campbell   vs.   Com.,   88   Ky.,  Ev.,  Sec.  116. 

402;  In  re  Neagle,  135  U.  S.,  1;  "4  Blackstone  Com.,  27,  181. 

Hathaway  vs.  State,  32  Fla.,  »  State  vs.  Trusty,  1  Pen.  (Del.), 

186;  4  Blackstone  Com.,  186;  319. 

State  vs.  Milton,  102  Mo.,  683.  81  Butler  vs.   State,   92  Ga.,'  601; 

Hart    vs.  Com.,   85  Ky.,   77; 

4  Blackstone  Com.,  27-181. 
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any  one  who  aids,  advises  or  assists  another  to  slay 
himself  will  be  guilty  of  murder  if  the  person  in- 
fluenced by  and  acting  upon  such  advice  kills  himself." 

SECTION  40.    EVIDENCE — BURDEN  OF  PROOF. 

The  burden  of  proof  is  upon  the  prosecution  to 
make  out  a  prima  facie  case  against  the  accused, 
no  matter  what  his  defense  may  be.  But  as  a  general 
rule  when  the  prosecution  has  proved  the  killing 
and  no  evidence  has  been  given  tending  to  prove 
justification  or  other  defense,  a  prima  facie  case  will 
be  regarded  as  having  been  established.  All  cir- 
cumstances of  justification,  excuse  or  alleviation  must 
be  shown  by  the  accused.83 

But  it  has  been  held  that  proof  of  the  mere  ab- 
stract fact  of  the  killing  will  not  warrant  a  conviction.84 

When  the  defense  to  the  charge  of  an  unlawful 
killing  is  insanity,  self-defense  or  other  affirmative 
defense,  it  devolves  upon  the  accused  to  make  out 
his  defense.  He  must  at  least  establish  such  facta 
and  circumstances  which,  when  considered  in  con- 
nection with  all  the  other  evidence  introduced,  will 
raise  a  reasonable  doubt  of  the  truth  of  the  charge.88 

In  some  of  the  states  the  accused  must  establish 
the  defense  of  insanity  by  a  preponderance  of  the 
evidence;85*  also  the  defense  of  self-defense.80  And  in 
some  jurisdictions  the  defense  of  insanity  must  be 

M  Reg.  vs.  Alison,  8  C.  &  P.,  418;  People  vs.  McCann,  16  N.  Y., 

Nordgreen  vs.  People,  211  58;  Chase  vs.  People,  40  HI., 

111.,  425,  433;  Hughes  Cr.  Law,  353;  People  vs.  Hellick,  126 

Sec.  2454.  Cal.,  425. 

81  Hughes  Cr.  Law,  Sec.  82,  83;  M»  Hughes  Cr.  Law,  Sec.  85,  2435; 

People  vs.  Rodrige,  69  Cal.,  601.  State  vs.  Scott,  49  La.,  253; 

M  Kent  vs.  People,  8  Colo.,  563;  State  vs.  Lewis,  20  Nev.,  333. 

Maher  vs.  People,  10  Mich.,  M  State  vs.  Ballow,  20  R.  I.,  607; 

217  Lewis  vs.  State,  120  Ala.,  339. 

M  State  vs.  Crawford,  11  Kan.,  32; 
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shown  beyond  a  reasonable  doubt  by  the  defendant, 
before  it  will  avail  him  as  a  defense.87 

SECTION   41.    EVIDENCE   OF   DYING   DECLARATIONS. 

As  a  general  rule  declarations  of  the  deceased 
relating  to  the  cause  and  circumstances  of  his  death 
and  by  whom  he  was  assaulted  are  incompetent, 
being  hearsay.  But  to  this  rule  there  is  a  very  impor- 
tant exception.88 

Such  declarations  are  competent  evidence  when 
made  by  the  deceased  under  a  sincere  and  settled 
belief  of  impending  dissolution  and  moral  conviction 
that  immediate  death  is  inevitable,  without  the 
slightest  hope  of  recovery.  In  other  words  such 
declarations  are  made  in  extremity  when  the  de- 
clarant is  at  the  point  of  death  and  when  every  hope 
of  recovery  is  gone — when  every  motive  to  false- 
hood is  silenced  and  the  mind  is  induced  by  the  most 
powerful  considerations  to  speak  the  truth.89 

Declarations  made  under  such  circumstances  are 
regarded  as  equivalent  to  the  sanction  of  an  oath. 
They  are  substitutes  for  testimony  given  in  open 
court  under  oath,90  and  they  are  competent  for  the 
defendant  as  well  as  for  the  prosecution.91 

The  admission  in  evidence  of  dying  declarations, 
when  competent,  is  not  a  violation  of  the  constitutional 
provision,  "that  the  accused  shall  be  confronted  by 
the  witnesses  against  him."92 

87  State   v§.    Scott,   49   La.,   253;  *>  People  vs.  Olmstead,  30  Mich., 

Hughes  Cr.   Law,  Sec.  2433.  431. 

88  Digby  vs.  People,  113  111.,  125;  M  Underbill    Cr.    Ev.,    Sec.     110; 

Com.    vs.     Casey,     11    Gush.  Skill   vs.   State,   88  Ala.,    14; 

(Mass.),  421;  State  vs.  Reed,  Brown  vs.  Com.,  73  Pa.  St., 

137  Mo.,  125;  State  vs.  Pearce,  327. 

56  Minn.,  226.  M  Brown  vs.  Com.,  73  Pa.  St.,  321; 

*  Westbrook  vs.  People,  126  111.,  State  vs.  Nash,  7  Iowa,  347; 

89;  People  vs.   Olmstead,  30  Hughes  Cr.  Law,  Sec.  90. 
Mich.,  431;  Simmon  vs.  People, 
150  111.,  73. 
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«• 

Declarations  of  the  deceased  must  be  restricted 
to  the  act  of  killing  and  the  circumstances  immediately 
attending  the  act  and  forming  part  of  the  res  gestae,88 
including  the  name  of  the  person  by  whom  the  de- 
ceased was  assaulted;94  for,  statements  of  the  de- 
ceased which  are  not  part  of  the  res  gestae  are  mere 
hearsay.95 

SECTION  42.    COMPETENCY  OF  DYING  DECLARATIONS. 

The  competency  of  dying  declarations  is  a  question 
for  the  court  to  determine  and  not  for  the  jury;  and 
the  test  of  the  competency  should  be  made  out  of  the 
presence  of  the  jury.96 

Dying  declarations  should  not  be  admitted  in 
evidence  unless  the  court  is  satisfied  beyond  a  reason- 
able doubt  that  they  were  made  in  extremity,  in  con- 
formity with  rule  making  them  competent;87  and 
in  testing  the  competency  the  court  will  take  into 
consideration  everything  said  and  done  by  the  de- 
ceased as  well  as  by  third  persons  in  his  presence.98 
And  when  the  accused  offers  competent  evidence  for 
the  purpose  of  showing  the  incompetency  of  such 
declarations  it  is  the  duty  of  the  court  to  hear  the 
same  before  permitting  the  declarations  to  be  given 
in  evidence.89 

SECTION    43.    ORAL   AND    WRITTEN    DECLARATIONS. 
Oral   declarations    of   the   deceased,  as   well   as 

•*  Starr   vs.    Com.,   97   Ky.,    193;  illustrations  of  the  competency 

1  Greenl.  Ev.,  Sec.  156.  and  incompetency  of  the  dying 

•*  Westbrook  vs.  People,  126  111.,  statements,  see  the  cases  cited 

89;  Collins  vs.  People,  194  El.,  in  Hughes  Cr.  Law,  Sees.  101 

506.  to  110,  inclusive. 

«  Moeck  vs.  People,  100  111.,  245;  M  Westbrook  vs.  People,   126  111., 
People   vs.   Aiken,    66   Mich.,  89. 

460;  Howard  vs.  People,  185  M  Hughes  Cr.  Law,  Sec.  117. 

111.,  560.  *  State  vs.  Elliott,  45  Iowa,  486. 

10  Hughes  Cr.  Law,  Sec.  114.    For 
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those  reduced  to  writing  may  be  given  in  evidence 
if  otherwise  competent.  And  such  declarations  may 
consist  of  signs  as  well  as  words;  and  it  makes  no 
difference  whether  the  same  were  made  under  oath 
or  not  under  oath.100 

Persons  who  were  present  and  heard  the  deceased 
make  his  dying  statement  are  competent  witnesses, 
and  if  they  are  unable  to  repeat  the  exact  words  they 
may  state  the  substance  of  what  the  deceased  said.101 

If  a  written  dying  statement  be  made  at  one 
time  and  an  oral  one  at  another  time  covering  different 
matters  both  may  be  submitted  in  evidence  if  otherwise 
competent.102 

The  fact  that  the  declaration  has  been  reduced  to 
writing  will  not  preclude  evidence  of  oral  declarations 
made  on  other  occasions.103 

A  dying  statement  reduced  to  writing  and  signed 
by  the  deceased  must  be  produced  or  its  absence  ac- 
counted for  before  oral  evidence  of  such  declarations 
can  be  admitted.104 

SECTION  44.    IMPEACHMENT  OF  DYING  DECLARATIONS. 

The  evidence  of  dying  declarations  may  be  dis- 
credited or  impeached  in  the  same  manner  and  by  the 
same  rules  or  tests  that  the  testimony  of  the  deceased 
could  have  been,  had  he  appeared  on  the  stand  as  a 
witness.105 

On  cross-examination  of  a  witness  to  a  dying 

100  Underbill's  Cr.  Law,   Ev.,   Sec.  10»  State  vs.  Tweedy,  11  Iowa,  359; 

113;    Gillett,    Indirect   &   Col.  State  vs.  Walton,  92  Iowa,  455. 

Ev.,    Sec.    201;    Mockabee  vs.  10S  Dunn  vs.  People,  172  111.,  587; 

Com.,  78  Ky.,  382.  Boulden  vs.  State,  102  Ala.,  78. 

101  Montgomery  vs.  State,  11  Ohio,  104  State  vs.  Tweed,  11  Iowa,  359; 

424;    Mattox    vs.    U.    S.,    146  Merrill  vs.  State,  58  Miss.,  65. 

U.  S.,  140;  People  vs.  Chase,  10S  Carver  vs.  U.  S.,  164  U.  S.,  693; 

79  Hun.  (N.  Y.),  296;  Under-  Lester  vs.  State,  37  Fla.,  382. 
hill's  Cr.  Ev.,  Sec.  110. 
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statement  it  is  competent  to  show  that  the  deceased 
was  in  a  reckless,  irreverent  state  of  mind,  hostile 
toward  the  accused,  and  used  profane  language  at  the 
time  he  made  the  statement.108 

Evidence  of  contradictory  statements  may  be 
given  as  tending  to  impeach  the  dying  statement, 
whether  such  contradictions  appear  in  the  statement 
itself  or  in  different  declarations.107  And  it  is  error 
for  the  court  to  refuse  evidence  tending  to  discredit 
dying  statements.108 

Other  features  of  evidence  in  homicide  cases  and 
matters  relating  to  the  indictments  will  be  found  in 
another  part  of  this  work  under  the  titles  of  Evidence 
and  Indictments. 

ABDUCTION. 

SECTION  45.    DEFINITION  AND  ELEMENTS. 

By  the  common  law  abduction  is  the  taking  away 
of  a  man's  wife,  or  child  or  children,  or  ward  of  a 
guardian,  by  fraud  or  persuasion,  or  open  violence.109 

Another  definition  is  the  unlawful  taking  or  de- 
tention by  persuasion,  force  or  fraud,  of  a  wife,  child 
or  ward,  from  the  possession,  custody,  or  control  of, 
the  person  legally  entitled  to  have  the  custody  of  the 
wife  or  child  so  taken.110 

The  statutes  of  the  several  states  defining  this 
offense  differ  materially  from  the  common  law  defini- 
tion, and  from  one  another.  For  instance,  the  statute 
of  Illinois  is  in  substance  as  follows :  Abduction  is  the 
enticing  or  taking  away  any  unmarried  female  of  chaste 

108  Tracy  vs.   People,  97  111.,  107;  108  Dunn  vs.  People,  172  111.,  592; 

Nordgren  vs.  People,  211  111.,  State  vs.  Elliot,  45  Iowa,  486. 

425,  436.  lo»  3  Blackstone  Com.,  137,  140. 

107  Nordgren    vs.   People,   211   111.,  uo  Cent.  Die.,  Andersons  Law  Diet., 

425,  430;  Skill  vs.  State,  88  Websters  Die. 

Ala.,  14;  Dunn  vs.  People,  172 

HI.,  691. 
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life  and  conversation,  from  the  parent's  house  or 
wherever  she  may  be  found  for  the  purpose  of  prostitu- 
tion or  concubinage.111 

The  statute  relating  to  children  is:  The  taking 
or  decoying  away  any  child  under  the  age  of  twelve 
years  with  intent  to  detain  or  conceal  such  child  from 
its  parents,  guardian  or  other  person  having  the  lawful 
charge  of  such  child  is  abduction.112 

SECTION  46.    INTENT  OR  PURPOSE  ESSENTIAL. 

Under  the  statute  of  Illinois  the  purpose  or  intent 
is  the  gist  of  the  offense,  and  is  complete  the  moment 
the  female  shall  be  removed  beyond  the  control  of  her 
parents  or  of  any  other  person  having  the  lawful  charge 
of  her  whether  illicit  intercourse  takes  place  or  not.11* 

If  the  accused  solicits  or  induces  the  female  to  go 
with  him  for  the  purpose  mentioned  in  the  statute, 
then  she  was  "taken  away"  by  him.114 

To  make  out  the  offense  under  some  statutes  it 
must  appear  that  the  accused  took  the  female  away 
for  the  purpose  of  prostitution  or  concubinage ;  for,  if 
she  goes  of  her  own  free  will  there  is  no  offense.115 

But  under  other  statutes  no  matter  how  willingly 
the  female  may  go  with  the  accused  the  crime  is  com- 
plete if  he  entices  her  to  go  without  the  consent  of  her 
legal  custodian,  and  it  is  not  necessary  that  the 
taking  be  with  force  or  violence.118 

SECTION  47.    PROSTITUTION;  CHASTE  LIFE. 

Prostitution  within  the  meaning  of  the  statute 
denning  abduction,  signifies  the  practice  of  prostituting 

111  m.  Stat.,  Ch.  38,  Sec.  1.  1M  State  vs.  Johnson,  115  Mo.,  480. 

1U  111.  Stat.,  Ch.  38,  Sec.  2.  1U  State  vs.  Gibson,  111  Mo.,  92. 

"*  Henderson  vs.  People,  124  HI.,  lw  2  McClain  Cr.  Law,  Sec.  1102. 

614;   State   vs.    Bobbst.,    131 

Mo.,  328. 
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or  offering  the  body  of  the  female  to  an  indiscriminate  in- 
tercourse with  men  for  hire,  and  not  to  one  man  only.117 

If  a  single  woman  lives  with  a  man  without  limit 
as  to  duration  of  time  of  illicit  intercourse,  she  is 
regarded  as  his  concubine.118 

Chaste  life  and  conversation,  and  chaste  life  and 
previous  character,  mean  practically  the  same  thing.110 

The  term  "conversation"  mentioned  in  the  statute 
means  the  manner  of  living.120 

The  female  must  possess  actual  personal  virtue 
and  chaste  life  and  conversation  as  distinguished  from 
good  reputation.121 

But  the  prosecution  is  not  required  in  the  first 
instance  to  introduce  evidence  as  to  the  chastity  of 
the  female.  The  law  presumes  that  the  previous  life 
and  conversation  of  the  female  were  chaste  and  the 
burden  is  on  the  accused  to  show  otherwise.122 

SECTION  48.     EVIDENCE — INTENTION  OF  ACCUSED. 

For  the  purpose  of  showing  the  intention  of  the 
accused,  the  prosecution  may  prove  previous  and 
subsequent  acts  of  illicit  relations  between  him  and  the 
female.123 

And  the  intention  of  the  accused  may  also  be 
shown  by  proving  the  general  reputation  of  the  house 
to  which  the  female  was  taken  by  him.124 

The  motive  or  intention  of  the  accused  may  also 
be  shown  by  any  correspondence  between  him  and 
the  female.125 

117  Bunfill  vs.  People,  154  111.,  647;  Lyons  vs.  State,  52  Ind.,  426. 

Miller  vs.  State,  120  Ind.,  294.  «»  Bradshaw  vs.   People,   153   111., 

118  Henderson  vs.  People,  124  111.,  159;  Hughes  Cr.  Law,  Sec.  250. 

616.  »»  People  vs.  Carrier,  46  Mich.,  442. 

119  Bradshaw  vs.   People,   153  111.,  »  State  vs.  Chisenhall,  106  N.  C., 

160.  676. 

IK  Id.  »»  State  vs.  Overstreet,  43  Kan., 

»  Slocum  ve.  People,  90  111.,  274;  299. 

Vol. 
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The  enticing  away  of  the  female  only  for  the  purpose 
of  having  illicit  intercourse  with  her  is  no  offense. 
It  must  appear  that  the  accused  intended  to  reduce 
her  to  the  condition  of  a  common  prostitute  or  con- 
cubine before  the  offense  is  complete.126 

SECTION  49.    EVIDENCE  OF  FEMALE'S  UNCHASTITY. 

The  accused  in  his  defense  may  prove  the  unchas- 
tity  of  the  female  prior  to  the  time  of  the  alleged 
abduction;  and  this  may  be  shown  by  evidence  of 
single  acts  of  illicit  intercourse ; 127  and  as  tending  to 
prove  unchastity  of  the  female  it  is  competent  to 
show  that  she  was  an  inmate  of  a  bawdy  house,128 
or  any  other  place  where  lewd  women  are  plying 
their  trade.129  But  evidence  of  the  unchastity  of  the 
female  with  other  men  after  the  abduction  is  not 
competent.180 

KIDNAPPING. 

SECTION  50.    DEFINITION  AND  ELEMENTS. 

As  denned  by  the  common  law,  kidnapping  is  the 
forcible  abduction  or  stealing  away  of  a  man,  woman 
or  child  from  their  own  country  and  sending  them  to 
another.131 

Statutory  enactments  relating  to  kidnapping  are 
numerous,  some  of  them  merely  declaratory  of  the 
common  law,  and  others  making  material  modifi- 
cations thereof.  One  statute  in  Illinois  relating  to 
kidnapping  by  forcibly  taking  any  person  out  of  the 
state  or  secretly  confining  him  within  the  state 
against  his  will  for  the  purpose  of  extorting  ransom  or 

l*  Slocum  vs.  People,  90  111.,  274;  1M  Slocum  vs.  People,  90  111.,  274. 

Henderson  vs.  People,  124  111.,  1W  Beaven  vs.  Com.,  17  Ky.,  246. 

615;  State    vs.    Jamison,    38  13°  Scruggs  vs.  State,  90  Term.,  81. 

Minn.,  21.  18>  4  Blackstone  Com.,  219. 
w  State  vs.  Lyons,  52  Ind.,  426. 
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money,  inflicts  the  penalty  of  death  or  imprisonment 
for  life.132 

Under  some  statutes  it  is  not  essential  that  the 
person  taken  should  be  carried  or  sent  into  another 
state  or  country  to  constitute  the  offense.  The  taking 
of  the  person  out  of  the  county  or  away  from  his 
residence  is  a  violation. 

By  statutory  definition  in  most  of  the  states  an 
intention  to  unlawfully  transport  or  conceal  the  person 
abducted  is  essential;133  and  against  the  will  is  also 
material,  or  at  least  without  the  consent.134 

It  is  sufficient  if  the  act  be  done  by  putting  the 
person  in  fear  or  if  accomplished  by  threats  or  fraud 
amounting  to  coercion.135  Actual  violence  in  the  com- 
mission of  this  crime  is  not  essential.136 

If  the  person  taken  away  be  capable  in  law  of 
giving  consent  and  goes  voluntarily  without  objection, 
there  is  no  offense,  in  the  absence  of  fraud  or  de- 
ception.137 But  a  child  of  tender  years  will  not  be 
regarded  as  competent  to  give  consent  to  be  taken 
away.138 

SECTION  51.    FALSE  IMPRISONMENT  DEFINED. 

The  crime  of  kidnapping  and  false  imprisonment 
are  very  nearly  alike  in  their  elements.  False  impris- 
onment is  the  unlawful  violation  of  the  personal  liberty 
of  another  by  unlawfully  confining  or  detaining  him 
against  his  will.139 


M  111.  Stat.,  Chap.  38,  Sec.  166.  «•  State  vs.  Rollins,  8  N.  H.,  550. 

IJJ  Smith  vs.  State,  63  Wis.,  453.  m  18  Am.  &  Eng.  Ency.,  61  (2nd 
154  State  vs.  Fairer,  41  N.  H.,  53.  Ed.). 

1J*  Moody  vs.  People,  20  111..  315;  1S8  Hughes  Cr.  Law,  Sec.  270. 

People  vs.  De  Leon,  109  N.  Y.,  l39  Slomer  vs.  People,  25  111.,  61; 

226.  4  Blackstone  Com.,  218. 
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MAYHEM. 

SECTION  52.     DEFINITION  AND  ELEMENTS. 

Mayhem  is  the  violently  depriving  another  of 
the  use  of  such  of  his  members  as  may  render  him 
the  less  able  in  fighting  either  to  defend  himself  or  to 
annoy  his  adversary.140  But  under  many  statutory  de- 
finitions the  common  law  has  been  enlarged  in  its 
scope  so  as  to  include  any  disfigurement  of  the  person. 

Thus  the  biting  or  cutting  off  of  a  man's  ear  or 
disfigurement  of  his  nose  or  the  like,  do  not  constitute 
mayhem  at  common  law,141  but  such  offenses  are  may- 
hem under  statutory  descriptions  of  that  crime. 

One  statutory  definition  is  as  follows:  Every 
person  from  premeditated  design  evinced  by  lying 
in  wait  for  the  purpose,  or  in  any  other  manner  with 
intent  to  kill  or  commit  any  felony,  who  shall  cut 
out  or  disable  the  tongue  or  put  out  an  eye,  or  shall 
slit  the  lips  or  destroy  the  nose,  or  cut  off  or  disable 
any  limb  or  other  member  of  another,  on  purpose, 
shall  be  guilty  of  mayhem.142 

SECTION  53.     SPECIFIC  INTENT  ESSENTIAL. 

Under  some  statutes  a  specific  intent  is  an  essential 
element  of  this  offense,143  but  not  so  under  other 
statutes,  the  accused  being  held  responsible  for  the 
probable  consequences  of  his  act.144  But  where  the 
injury  done,  such  as  the  putting  out  of  an  eye,  was 
not  the  probable  result  of  the  act,  such  for  instance  as 
the  throwing  of  a  stone  at  another,  there  is  no  offense.145 

140  4  Blackstone  Com.,  205;  1  East.  State  vs.  Clark,  69  Iowa,  178; 

P.  C.,  293  ;Underhill's  Cr.  Ev.,  Terrell  vs.  State,  86  Tenn.,  523; 

Sec.  359.  State  vs.  Ma  Foo,  110  Mo.,  7. 

»«  3    Blackstone    Com.,    121,    205;  144  Terrel  vs.  State,  86  Tenn.,  523; 

State  v».  Johnson,  58  Ohio  St.,  State  vs.  Clark,  69  Iowa,  196; 

424.  Underbill  Cr.  Ev.,  Sec.  359. 

>«  Godfrey  vs.  People,  63  N.Y.,  209.  14»  State  vs.  Bloedow,  45  Wis.,  279; 

>4S  State  vs.  Jones,  70  Iowa,  505;  State  vs.  Cody,  18  Or.,  506. 
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If,  however,  the  injury  was  inflicted  maliciously  with 
the  intention  to  disfigure,  the  offense  will  be  mayhem, 
though  the  act  was  done  suddenly  while  in  conflict 
with  another.146 

The  intent  may  be  inferred  from  the  act  which 
does  in  fact  disfigure  another,  in  the  absence  of  evidence 
showing  a  different  intent.147 

Under  some  statutes  premeditation  is  not  an 
essential  element  of  mayhem,148  but  under  others  it 
is.  The  statute  of  New  York  defining  this  offense  uses 
the  terms  "premeditated  design"  and  "on  purpose;" 
and  these  are  held  to  be  essential  in  the  description  of 
the  offense.149 

RAPE. 

SECTION  54.     DEFINITION  AND  ELEMENTS. 

By  common  law,  rape  is  the  carnal  knowledge  of 
a  woman  forcibly  and  against  her  will.150 

Penetration  of  the  female  is  an  essential  element 
but  the  least  degree  is  sufficient.  Emission  is  not 
necessary.151  And  force  also,  which  may  be  actual  to 
constructive,  is  of  the  essence  of  this  crime,  but  the 
slightest  degree  is  sufficient.152  Force  may  exist 
without  actual  violence.163 

SECTION  55.     RESISTANCE  REPELLING  FORCE. 
The  theory  which  requires  force  in  the  commission 

149  State  vs.  Hair,  37  Minn.,  35;  »  People  vs.  Crowley,  102  N.  Y., 

State  vs.  Jones,  70  Iowa,  505.  234;  Barker  vs.  State,  40  Fla., 

147  People  vs.  Wright,  93  Cal.,  569;  178;  Bean  vs.  People,  124  111., 

State  vs.  Evans,  1  Hayw.,  N.  576. 

C.,  281.  >M  Lewis    vs.    State,    30   Ala.,    54; 

148  20  Am.  &  Eng.  Ency ,  249  (2nd  Mills  vs.  State,  52  Ind.,  187. 

Ed.).  »«»  Don  Moran  vs.  People,  25  Mich., 

149  Tully  vs.  People,  67  N.  Y.,  15.  356;  23    Am.    &   Eng.    Ency. 
140  4  Blackstone  Com.,  210.  Law,  858  (2nd  Ed.). 
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of  the  crime  of  rape  also  requires  resistance  on  the  part 
of  the  female  to  the  extent  of  her  ability,154  unless 
some  excuse  for  want  of  resistance  is  shown.155 

The  nature  and  extent  of  the  resistance  which 
ought  reasonably  to  be  expected  must  necessarily 
depend  upon  the  peculiar  circumstances  attending  the 
act  and  hence  it  is  quite  impracticable  to  lay  down  any 
rule  applicable  to  all  cases  involving  the  necessity  of 
showing  a  reasonable  resistance.156  The  strength  and 
capacity  of  the  female  both  mentally  and  physically 
may  be  shown,  including  her  lack  of  development  and 
want  of  knowledge  of  the  nature  of  the  act,  as  an 
excuse  for  her  failure  to  resist.157 

If  the  female  was  terrified  by  threats  of  her  life 
or  great  bodily  harm  sufficient  to  over-power  her 
mind  and  thus  compel  her  to  submit,  this  certainly  is 
an  excuse  for  the  want  of  resistance.158 

The  act  of  sexual  intercourse  must  be  against  the 
will  of  the  female  or  without  her  consent;159  for  if  the 
carnal  knowledge  was  with  the  voluntary  consent  of 
the  woman,  no  matter  how  tardily  given,  or  how  much 
force  had  previously  been  employed,  there  is  no 
offense.160  Although  the  accused  may  have  used  force 
in  the  first  instance,  yet  if  the  female  finally  consents 
before  he  accomplishes  his  desire,  there  is  no  offense.181 

SECTION  56.    MANNER  OF  COMMITTING  RAPE. 

Carnal  knowledge  of  a  woman  while  she  is  asleep 
is  against  her  will;162  or  if  the  act  be  committed  while 

ltt  1  McClain  Cr.   Law,  Sec.    440;  518;  Mathews   vs.   State,    101 

People  vs.  Dohring,  59  N.  Y.,  Ga.,  547. 

374.  '"  Taylor  vs.  State,  110  Ga.,  150; 

"  Austine  vs.  People,  110  111.,  248.  State   vs.   Atheron,   50   Iowa, 

1M  Anderson  vs.  State,  104  Ind.,467.  189;  Conners  vs.  State,  47  Wis., 

157  People  vs.  Lynch,  29  Mich.,  274.  523. 

188  1  McClain  Cr.  Law,  Sec.  448.  IM  Reg.  vs.  Young,  14  Cox.  C.  C., 

»  Sullein  vs.  People,  145  111.,  287.  114;  Payne  vs.  State,  40  Tex., 

1BO  Whittaker   vs.   State,   50  Wis.,  Cr.     App.,     202;  Manloe     vs. 

Com.,  91  Ky.,  307. 
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she  is  unconscious  by  means  of  drugs  or  liquors,163  or 
if  the  female  yielded  through  fear  or  fraud,  and  the 
accused  entered  her  person,  the  offense  is  complete;184 
but  in  some  jurisdictions  the  contrary  rule  prevails  as 
to  accomplishing  the  act  by  fraud.165 

So  where  a  physician  procures  consent  of  the 
female  and  has  sexual  relations  with  her  by  falsely 
pretending  that  the  act  was  necessary  in  treating  her 
medically  there  is  no  offense  ;166  but  in  some  states  the 
contrary  rule  prevails.167 

To  have  carnal  knowledge  of  an  insane  or  idiotic 
woman  is  rape  if  she  was  of  such  state  or  condition  of 
mind  as  to  render  her  incapable  of  expressing  either 
consent  or  dissent.168 

But  if  the  female  though  idiotic  or  of  weak  mind 
consents  to  carnal  connection  through  animal  instinct  or 
morbid  desire  the  act  is  not  a  criminal  offense,  unless 
the  female  be  under  the  age  of  consent.169 

SECTION  57.     AGE  OF  THE  MALE  AND  FEMALE. 

By  English  statute  it  is  rape  to  have  carnal 
knowledge  of  a  female  under  the  age  of  ten  years, 
either  with  or  without  consent,  she  being  conclusively 
presumed  incapable  of  giving  consent.170 

Carnal  knowledge  of  the  female  under  the  age 
of  ten  years  is  necessarily  against  her  will.171 

Under  the  common  law  an  infant  under  the  age 


188  Com.  vs.  Burk,  105  Mass.,  377; 
Shirwin  vs.  People,  69  111.,  53. 

184  Hughes  Cr.  Law,  Sec.  288;  Un- 
derbill Cr.  Ev.,  Sec.  417. 

188  Lewis  vs.  State,  30  Ala.,  54; 
Bloodworth  vs.  State,  6  Bat. 
(Term.),  614. 

188  Walter  vs.  People,  50  Barl.,  N. 
Y.,  144;  Don  Moran  vs.  Peo- 
ple, 25  Mich.,  356. 

187  State  vs.  Cunningham,  100  Mo., 

382;  Hughes  Cr.  Law,  Sec.  288. 

188  Reg  vs.  Barnett,  12  Cox.  C.  0., 


498;  Felton  vs.  State,  139  Ind., 
531. 

189  People  vs.  Croswell,  13  Mich., 
427;  Reg.  vs.  Fletcher,  10  Cox. 
C.  C.,  248. 

170  1  Hale  P.,  631;  Underbill's  Cr. 

Ev.,  407;  Hughes  Cr.  Law, 
Sec.  290;  Com.  vs.  Murphy,  165 
Mass.,  66;  Coates  vs.  State, 
50  Ark.,  330. 

171  State  vs.  Erickson,  45  Wis.,  86; 

Hughes  Cr.  Law,  Sec.  290. 
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of  fourteen  years  is  presumed  incapable  of  committing 
rape.  But  if  it  appears  that  an  infant  between  the 
age  of  seven  and  fourteen  is  able  to  distinguish  good 
and  evil,  he  is  capable  of  committing  that  crime.172 

Persons  over  the  age  of  fourteen  years  are  pre- 
sumed to  be  capable  of  committing  the  crime  of  rape 
unless  the  contrary  shall  appear.173 

The  age  of  the  female  which  renders  her  incapable 
of  consenting  to  the  act  of  sexual  intercourse  may 
be  over  ten  years.  Thus  a  statute  declaring  that 
carnal  knowledge  of  a  female  under  the  age  of  eighteen 
shall  be  rape  is  valid.174 

SECTION   58.     ABILITY  AND   DISABILITY  TO   COMMIT 

RAPE. 

A  husband  cannot  commit  rape  by  having  carnal 
knowledge  of  his  wife  forcibly  and  against  her  will,175 
but  if  he  in  any  manner  aids  and  abets  another  man 
to  ravish  her  he  will  be  guilty  of  that  offense.176 

So  a  female  from  the  nature  of  the  crime  cannot 
alone  commit  rape,  but  she  may  commit  this  offense 
by  aiding  and  abetting  a  male  person.177 

If  a  man  is  impotent  or  physically  incapable  of 
having  sexual  intercourse  he  cannot  be  convicted 
of  the  crime  of  rape,178  only  by  aiding  and  abetting 
another  to  commit  it.179 


17a  Heilman  vs.  Com.,  84  Ky.,  457; 
Underbill's  Cr.  Ev.,  Sec.  408; 
Gordon  vs.  State,  93  Ga.,  531. 

173  23  Am.  &  Eng.  Ency.  Law,  848 

(2nd  Ed.). 

174  State  vs.  Phelps,  22  Wash.,  181 ; 

Hughes  Cr.  Law,  Sec.  297; 
23  Am.  &  Eng.  Ency.  Law,  850 
(2nd  Ed.). 

v*  State  vs.  Evans,  138  Mo.,  116; 
State  vs,  Haines,  51  La.,  730. 


"«  People  vs.  Chapman,  62  Mich., 
280;  State  vs.  Haines,  51  La., 
731. 

177  Reg.  vs.  Ram,  17  Cox.  C.  C.,  609; 

State  vs.  Williams,  22  Utah, 
248;  Kessler  vs.  Com.,  12 
Bush.  (Ky.),  18. 

178  23  Am.  &  Eng.  Ency.  of  Law, 

843  (2nd  Ed.). 

179  23  Am.  &  Eng.  Ency.  of  Law 

849  (2nd  Ed.). 
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SECTION    59.    WHAT    is    NOT   A    DEFENSE. 

The  unchastity  of  the  female  is  no  defense  to  a 
charge  of  rape;  for  an  unchaste  as  well  as  a  chaste 
woman,  may  be  ravished.180 

Nor  is  it  a  defense  to  an  indictment  for  rape  that 
the  accused,  previous  to  his  indictment,  had  sexual 
relations  with  the  female.181 

Nor  can  the  accused  in  his  defense  say  he  did  not 
know  the  female  was  under  the  age  of  consent;  his 
belief  of  her  age  from  what  he  had  been  told  is  no 
defense.182  And  the  fact  that  the  accused  did  not 
know  that  the  female  was  so  weak-minded  that  she 
was  incapable  of  giving  consent  to  sexual  intercourse, 
cannot  be  urged  as  a  defense.183 

SECTION  60.    COMPLAINT  OF  THE  FEMALE. 

It  is  quite  natural  for  a  female  who  has  been 
assaulted  or  ravished  to  make  complaint  of  the  fact 
to  her  parents  or  others  without  delay. 

Such  complaint  is  competent  evidence  only  of 
the  mere  fact  that  she  made  complaint  and  not  of 
who  the  person  was  that  committed  the  assualt  upon 
her.184 

The  details  of  what  the  female  may  have  told 
to  others  cannot  be  given  in  evidence. 

Under  this  rule  the  mother  of  the  child  alleged 
to  have  been  ravished  may  state  as  a  witness  that  the 
child  complained  to  her  as  soon  as  she  returned  home 
and  that  she  examined  the  child,  and  she  may  state 

180  People  vs.  Hartman,   103  Cal.,  18S  People    vs.    Griffin,    117    Cal., 

242;  Pratt  vs.  State,  19  Ohio  583;  Hughes  Cr.  Law,  Sec.  301. 

St.,  277.  1M  Bean  vs.  People,  124  111.,  583; 

181  Hughes  Cr.  Law,  Sec.  298.  Stevens  vs.  People,    158,  111.. 
1M  State  vs.  Baskett,  111  Mo.,  271;  121. 

State  vs.  Sherman,  106  Iowa 
684. 
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the  result  of  such  examination  as  to  the  condition 
of  the  child.185 

Evidence  that  the  child  complained  to  her  mother 
the  next  day  is  competent  although  she  was  taken 
home  frightened  and  crying  the  evening  before  when 
she  was  assaulted.186 

The  delay  of  the  female  in  making  complaint 
may  be  through  shame  or  fear — she  may  even  deny 
that  she  was  assaulted.187 

But  if  the  evidence  fails  to  show  that  the  female 
made  any  outcry  or  complaint  very  soon  after  the 
alleged  assault  without  any  reasonable  excuse  for  the 
delay,  such  evidence  is  of  little  or  no  value,188  and 
such  delay  for  five  months  before  telling  any  one, 
without  any  reasonable  excuse,  renders  the  evidence 
incompetent  as  being  too  remote.189 

SECTION  61.    OTHER  DISTINCT  ACTS  INCOMPETENT. 

Evidence  of  other  independent  and  distinct  offenses 
of  rape  committed  upon  some  other  female  than  the 
female  named  in  the  indictment  is  incompetent.180 

On  a  charge  of  rape  upon  a  female  under  the 
age  of  consent,  other  acts  of  sexual  intercourse  between 
the  accused  and  the  female  besides  the  acts  stated 
in  the  indictment,  may  be  shown  in  evidence  as  tend- 
ing to  show  the  probability  of  his  guilt  and  as  tending 
to  corroborate  the  testimony  of  the  female.191 

SECTION    62.    IMPEACHMENT    OF    THE    FEMALE. 
The  character  or  reputation  of  the  female  alleged 

1M  People   vs.   Baldwin,   117  Cal.,  18»  People  vs.  Duncan,  104  Mich., 

244;  State  vs.  Sargent,  32  Or.,  460;    Barney   vs.    People,    22 

110.  111.,  160. 

IM  Com.  vs.  Cleary,  172  Mass.,  175;  19°  Parkinson  vs.  People,  135  HI., 

Hughes  Cr.  Law,  Sec.  328.  404;    Janzen   vs.   People,    159 

187  Sutton  vs.  People,  145  111.,  288;  111.,  441. 

Poison  vs.  State,  137  Ind.,  519.  1M  Hamilton  vs.  State,  36  Tex.  Cr., 

88  People  vs.  O 'Sullivan,  104  N.  Y.,  721;    People    vs.    Grauer,    42 

481.  N.  Y.,  721. 
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to  have  been  ravished,  for  chastity,  may  be  impeached, 
but  this  must  be  done  by  general,  reputation  in  that 
respect,  and  not  by  particular  acts.192 

Therefore  evidence  that  the  female  was  in  the 
habit  of  receiving  men  at  her  room  for  sexual  inter- 
course is  incompetent.193 

If  the  prosecuting  witness  on  cross-examination 
denies  that  she  voluntarily  had  sexual  intercourse 
with  the  accused  at  different  times  before  the  act 
charged  in  the  indictment,  she  may  be  contradicted 
by  showing  that  she  had;194  and  the  same  rule  governs 
as  to  the  cross-examination  of  the  female  regarding 
her  relations  with  others  than  the  accused.195 

SECTION  63.    PHYSICIAN'S  EXAMINATION  OF  FEMALE. 

The  details  of  the  result  of  a  physical  examina- 
tion of  the  female  by  a  competent  physician  showing 
her  condition  is  generally  competent.196 

A  medical  expert  witness  may  state  his  opinion 
based  upon  hypothetical  questions.197 

198  Hughes  Cr.  Law,  Sec.  337.  120   Cal.,    170;   Kennedy   vs 

193  Hughes  Cr.  Law,  Sec.  337,  338.  People,  44  111.,  285. 

194  Rexc.  vs.  Riley,  16  Cox.  C.  C.f  I98  Woodin    vs.    People,    1    Parker 

191.  Cr.    (N.  Y.),  464;   Poison  vs. 

1M  Benstine  vs.  State,2  Lea  (Term.),  State,  137  Ind.,  519. 

169.    See  People  vs.  Lambert,  1W  Underbill  Cr.  Ev.   Sec.  412 


CHAPTER  III. 

OFFENSES  AGAINST  PROPERTY. 
LARCENY, 

SECTION  64.    DEFINITION  AND  ELEMENTS. 

Larceny  is  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another.1 

Another  common  law  definition  is,  the  wrongful 
and  fraudulent  taking  and  carrying  away  of  the  per- 
sonal goods  of  another  from  any  place,  with  a 
fraudulent  intent  to  convert  them  to  the  taker's  own 
use  and  make  the  goods  his  own  property  without 
the  knowledge  or  consent  of  the  owner.2 

As  defined  by  the  statute  of  Illinois  "larceny  is 
the  felonious  stealing,  taking  and  carrying,  leading, 
riding  or  driving  away  the  personal  goods  of  another.  "* 

Statutory  definitions  of  larceny  are  generally  the 
same  as  the  definition  at  common  law,  with  the  ex- 
ception that  many  things  are  included  in  the  definitions 
which  are  not  the  subject  of  larceny  at  common  law. 

SECTION  65.    GRAND  AND  PETIT  LARCENY. 

By  common  law  the  stealing  of  goods  above  the 
value  of  twelve-pence  is  called  grand  larceny,  and  when 
of  that  value  or  under,  it  is  petit  larceny.4  And  in 
some  of  the  states  these  two  grades  of  larceny  are  recog- 
nized, making  the  stealing  of  goods  of  or  above  a  certain 
amount  in  value  grand  larceny,  and  the  stealing  of 

1  Blackstone  Com..  229.  •  111.  Stat.,  Chap.  38,  Sec.  167. 

*  18  Am.  &  Eng.  Ency.  Law,  439  «  4  Blackstone  Com.,  229;  2  Bait, 

(2nd  Ed.).  P.  C.,  553. 
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goods  under  that  amount  in  value,  petit  larcency. 
Under  the  old  common  law  petit  larceny  was  a  felony, 
but  by  statutes  it  is  now  generally  a  misdemeanor. 
Under  the  statute  of  Illinois,  if  the  property  stolen 
exceeds  the  value  of  fifteen  dollars,  the  offense  is  a 
felony.  But  if  the  property  stolen  is  of  the  value  of 
fifteen  dollars  or  less  the  offense  is  a  misdemeanor. 

SECTION  66.    Two  CLASSES,  SIMPLE  AND  COMPOUND. 

In  some  states  larceny  is  divided  into  two  classes : 
simple  larceny,  and  compound  larceny. 

If  the  stealing  is  perpetrated  without  any  aggravat- 
ing circumstances  attending  the  theft,  such  for  instance 
as  personal  violence  and  the  like,  it  is  called  simple 
larceny;  but  if  it  is  accompanied  by  circumstances 
of  aggravation  it  is  called  compound  larceny.  If  one's 
property  be  taken  from  him  by  the  use  of  force  or 
violence  or  by  putting  him  in  fear,  the  offense  is  com- 
pound larceny  or  robbery. 

Larceny  from  the  person  of  another,  and  larceny 
from  a  house  or  building  doubtless  come  within  the 
definition  of  compound  larceny.5 

SECTION  67.    TAKING  AND  CARRYING  AWAY. 

The  taking  of  the  property  is  essential  and  means 
to  get  it  into  one's  possession;6  but  this  does  not 
mean  actual  manual  custody  of  the  property,  nor  is  it 
necessary  that  one  should  accomplish  the  act  with  his 
own  hand.  The^  taking  of  the  property  may  be  by 
the  hand  of  another. 

There  must  be  a  carrying  away  or  asportation  of 
the  goods  as  well  as  the  taking  to  make  out  the  offense 
of  larceny.7  But  a  slight  removal  of  the  goods  from 

8  Hughes  Cr.  Law,  Sec.  397,  398.  7  People  vs.  Murphy,  47  Cal.,  103; 

8  State  vs.  Friend,  47  Minn.,  449;  State  vs.  Alexander,  74  N.  C., 

State  vs.  Shonhausen,  26  La.,  232;    Edmonds   vs.   State,   70 

423.  Ala.,  8. 
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the  place  where  they  were  taken  is  sufficient  asporta- 
tion.  For  example  if  one  puts  his  hand  in  the  pocket 
of  another  and  takes  a  pocket  book  into  his  hand  and 
draws  it  part  of  the  way  out  of  the  pocket  and  then 
lets  go  of  it,  this  is  sufficient  to  constitute  the  "carrying 
away"  of  the  property  taken.8 

SECTION  68.    TAKEN  WITHOUT   OWNER'S  CONSENT. 

The  goods  stolen  are  usually  taken  without  the 
knowledge  of  the  owner  and  hence  without  his  consent. 
And  it  has  been  held  that  the  taking  of  the  goods 
secretly  is  essential  to  the  crime  of  larceny.9  But 
larceny  may  be  committed  without  concealment.  The 
taking  may  be  accomplished  by  fraudulently  inducing 
the  owner  to  deliver  possession,  or  by  forcibly  seizing 
the  goods  in  the  presence  of  the  owner.10  True, 
secrecy  is  the  usual  evidence  of  a  felonious  intent  when 
one  takes  the  goods  of  another,  but  it  is  by  no  means 
the  only  evidence  of  such  intent.11 

SECTION  69.    BY  TRICK,  FRAUD,  SCHEME. 

Any  trick  or  scheme  resorted  to  for  the  purpose 
of  getting  possession  of  the  property  of  another 
and  by  which  it  is  obtained  is  larceny.  For  example, 
where  the  negotiation  for  goods  was  to  be  a  cash  trans- 
action, the  accused  by  handing  a  worthless  check  in 
payment,  knowing  it  to  be  worthless,  gets  possession  of 
the  goods,  is  guilty  of  larceny.12 

So  where  the  consent  of  the  owner  to  the  taking  of 
the  property  has  been  obtained  under  the  fraudulent 
pretense  of  hiring  or  borrowing  with  the  intent  to  de- 

8  State  vs.  Chamber,  22  W.  Va.,  "  State  vs.  Fern,  41  Com.,  590. 

779;  Flynn  vs.  State,  42  Tex.,  ll  Shipply  vs.  People,  86  N.  Y.,  375; 

301;  Hughes .Cr.  Law,  Sec.  377.  People  vs.  Laurence,  137  N.  Y., 

9  State  vs.  Ledford,  67  N.  C.,  60.  517. 

10  Higgs  vs.  State,  113  Ala.,  36. 
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prive  the  owner  of  the  property,  the  getting  of  the  prop- 
erty in  this  manner  is  larceny.13 

SECTION  70.    CRIMINAL  INTENT  ESSENTIAL. 

The  mere  taking  of  the  property  of  the  owner 
is  not  sufficient  to  constitute  larceny.  The  act  must 
have  been  done  animo  furandi,  or  with  criminal 
intent.14  The  criminal  intent  must  exist  at  the  very 
time  of  the  taking  of  the  property;  otherwise  there  is 
no  offense.15  But  this  rule  has  no  application  to  a 
bailee  or  other  person  to  whom  property  has  been 
delivered  and  entrusted  for  some  specific  purpose.18 

SECTION    71.    TAKEN    FROM    OWNER'S    POSSESSION. 

Larceny  cannot  be  committed  unless  the  property 
was  taken  from  the  possession  of  the  owner,  either 
actual  or  constructive,  for  the  reason  that  trespass 
is  essential  to  larceny  and  there  can  be  no  trespass  in 
taking  property  which  is  not  in  possession  of  the  owner, 
either  actual  or  constructive.17 

If  the  owner  has  physical  possession  of  the  prop- 
erty, such  as  goods  in  his  house  or  grain  in  his  bin, 
then  he  has  actual  possession.  And  although  the  owner 
may  not  have  physical  possession  he  may  have  con- 
structive possession.  For  example  a  horse  on  its 
accustomed  range  is  in  the  possession  of  the  owner;  or 
where  property  is  put  in  some  particular  place  and 
forgotten  by  the  owner,  he  has  the  constructive 
possession  of  it.18 

a  State  vs.  Humphrey,  32  Vt.,  569;  State  vs.Cunningham,  32  Conn., 

Coldwell  vs.  State,  59  Tenn.,  260. 

429;    Hughes    Cr.    Law,    Sec.  w  State   vs.   Stone,   68   Mo.,    101; 

392,  393.  State  vs.  Combs,  55  Me.,  477. 

14  McMUlen  vs.  State,  53  Ala.,  531;  »  Rex  vs.  Hart,  C.  C.  &  P.,  106; 

Mason  vs.  State,  32  Ark.,  238;  Castello  vs.  State,  36  Tex.,  324; 

People  vs.  Raschke,  73  Cal.,  State  vs.   Donovan,   121  Mo., 

378;  Phelps  vs.  People,  55  111.,  496. 

334;  Hughes  Cr.  Law,  Sec.  380.  u  Huffman  vs.  State,  28  Tex.  App., 

u  State  v«.  Wood,  46  Iowa,  116;  174;  Pritchett  vs.  State,  2 
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SECTION  72.    IN  CUSTODY  OF  A  SERVANT. 

Also  where  the  owner  of  property  places  it  in  the 
keeping  of  his  servant,  the  possession  still  remains  in 
him;  the  servant  has  merely  the  custody  of  the 
property.19 

It  is  a  well  settled  principle  of  law  that  goods  in 
the  bare  custody  of  a  servant  are  in  the  possession  of 
the  owner.20  Therefore,  if  one  who  has  the  mere  cus- 
tody of  goods,  such  as  a  servant,  converts  the  same 
to  his  own  use  with  criminal  intent,  he  will  be  guilty 
of  larceny.21 

Or  where  a  servant  has  authority  to  sell  goods  in 
the  presence  of  the  owner  or  upon  his  premises,  but 
not  to  deal  with  the  same  in  any  other  manner,  as  in 
the  case  of  a  salesman  of  a  shopkeeper,  it  is  obvious, 
that  he  has  only  the  custody,  and  that  if  he  carries 
any  of  the  goods  away  with  criminal  intent  the  offense 
is  larceny.22 

But  if  a  servant  sells  the  goods  to  a  bona  fide 
purchaser  and  appropriates  the  proceeds  to  his  own 
use  before  depositing  the  same  in  the  till,  he  is  not 
guilty  of  larceny  of  the  goods,  because  he  did  not  take 
them,  nor  is  he  guilty  of  the  taking  of  the  proceeds 
of  the  sale,  because  the  owner  never  had  possession 
thereof.23 

SECTION  73.    WHEN  is  ONE  A  SERVANT. 

The  question  as  to  when  one  is  the  servant  of 
another  is  sometimes  a  matter  of  difficulty  to  determine. 

Sneed    (Tenn.),    285;    Hughes  State  vs.  Wood,  46  Iowa,  116. 

Cr.  Law,  Sec.  386.  M  People  vs.  Perini,  94  Cal.,  573; 

19  18  Am.  &  Eng.  Ency.  Law,  474.  Walker    vs.    Com.,    8    Leight 

10  Crocheron  vs.  State,  86  Ala.,  64;  (Va.),   743;  8  Am.   and  Eng. 

Hughes  Cr.  Law,  Sec.  400.  Ency.  of  Law,  475. 

*  Snapp  vs.  Com.,  82  Ky.,   173;  a  18  Am.  and  Eng.  Ency.  of  Law, 

State  vs.  Kayes,  111  N.  C.,  727;  475  (2nd  Ed.). 
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But  ordinarily  a  servant  is  one  who  is  employed  to 
render  personal  service  to  another  otherwise  than  in 
the  pursuit  of  an  independent  calling,  and  in  such 
service  remains  entirely  under  the  control  and  direction 
of  his  employer.24 

The  relation  of  employer  and  servant  may  be 
created  by  employment  for  some  single  service.  For 
example  a  man  may  employ  another  to  go  somewhere 
with  his  horse  for  a  certain  price,  the  person  so  em- 
ployed for  that  purpose  is  the  servant.25 

SECTION   74.    CUSTODY   FOR   SPECIAL   PURPOSE. 

There  is  another  manner  in  which  larceny  may  be 
committed  where  the  offender  is  not  an  agent  of  the 
owner  of  the  property.  This  occurs  in  a  case  where 
the  owner  puts  his  property  in  the  bare  custody  of 
another  without  delivering  possession,  for  some  specific 
purpose.  For  example,  the  owner  handed  a  hack 
driver  a  five  dollar  bill  to  get  it  changed,  tha<  he 
might  pay  the  hack  driver  his  fare  out  of  the  same  for 
carrying  him  from  the  railroad  depot  to  a  hotel. 
The  hack  driver  did  not  return,  but  disappeared  and 
appropriated  the  money  to  his  own  use.  The  court 
held  this  to  be  a  case  of  larceny.26 

So  on  the  same  principle,  if  money  be  placed  in 
the  hands  of  another  for  the  special  purpose  of  paying 
the  owner's  debt  with  it  and  that  person  feloniously 
appropriates  it  to  his  own  use  he  is  guilty  of  larceny, 
though  he  is  not  the  servant  of  the  owner. 

But  if  the  money  had  been  delivered  to  that 
person  not  merely  as  custodian  for  a  special  purpose, 

»  Id.  »  Farrell  vs.  People,  16  111.,  505; 

»  Reg.  vs.   Goode.  C.   &  M.,   825;  Reg.  vs.    Bird,    12   Cox,   257. 

18  Am.  and  Eng.  Ency.  Law, 

475  (2nd  Ed.). 
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but  to  be  kept  for  the  owner  or  used  for  him  in  some 
investment  or  otherwise,  then  such  appropriation 
of  it  would  not  be  larceny  but  embezzlement,  for  the 
reason  that  that  person  has  not  only  the  custody 
but  the  possession  also. 

SECTION  75.    THREE  CLASSES  OF  CASES. 

From  what  has  been  seen  it  seems  there  are  three 
classes  of  cases  in  which  convictions  for  larceny  at 
common  law  may  be  had  where  apparent  possession 
is  in  the  accused;  first,  where  the  accused  has  the 
mere  custody  of  property  as  contradistinguished  from 
possession,  as  in  the  case  of  a  servant  and  the  like; 
second,  where  he  obtains  the  custody  and  apparent 
possession  by  means  of  fraud  or  with  a  present  purpose 
to  steal  the  property;  and  third,  where  one  has  ac- 
quired possession  by  a  valid  contract  of  bailment, 
which  is  subsequently  terminated  by  some  tortious 
act  of  the  bailee  or  otherwise,  whereby  possession 
reverts  to  the  owner,  leaving  the  custody  merely  in 
the  former,  and  the  bailee,  while  being  thus  a  mere 
custodian,  feloniously  converts  the  property  to  his 


own  use.27 


SECTION  76.    DELIVERED  BY  MISTAKE. 

Where  the  owner  of  money  or  property  delivers 
it  to  another  by  mistake  and  that  person,  knowing  the 
mistake  at  the  time  he  receives  it,  conceals  the  mis- 
take intending  at  the  time  to  appropriate  it  to  his 
own  use,  he  is  guilty  of  larceny.  Thus  for  example, 
when  a  bank  by  mistake  handed  the  accused  five 
hundred  dollars  more  than  his  check  called  for,  and 
the  accused  at  the  time  he  received  the  money 

17  Johnson  vs.  People,  113  111.,  103.    Hughes,  Cr.  Law,  Sec.  402. 
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formed  the  criminal  intent  to  appropriate  it  to  his 
own  use,  and  did  so  appropriate  it,  he  committed 
larceny.28 

SECTION  77.    FINDING  GOODS  AND  APPROPRIATING. 

So  if  one  finds  the  goods  of  the  owner  in  the 
highway  or  elsewhere,  containing  marks  which  identify 
the  owner,  and  the  one  finding  them  converts  the 
same  to  his  own  use  with  criminal  intent,  he  is  guilty 
of  larceny;  but  otherwise  if  there  be  no  marks  to 
identify  the  owner.29 

SECTION  78.    LARCENY  AS  BAILEE. 

There  is  another  class  of  cases  in  which  the  offender 
is  said  to  be  guilty  of  larceny  as  bailee.  Thus  for 
illustration,  if  the  owner  of  a  horse  entrusts  it  to 
another  to  sell  and  deliver  the  proceeds  to  him,  and 
that  person  sells  the  horse  and  feloniously  converts 
the  proceeds  to  his  own  use  he  is  guilty  of  larceny  as 
bailee.  The  reason  is  he  became  bailee  of  the  money 
he  received  in  exchange  for  the  horse.30 

The  doctrine  of  larceny  as  bailee  seems  to  be 
that  where  the  owner  of  the  property  voluntarily 
parts  with  the  possession  merely  but  not  the  title  of 
it,  expecting  and  intending  the  same  thing  shall 
be  returned  to  him,  or  that  it  shall  be  disposed  of  in 
some  particular  way  as  directed  or  agreed  upon  for 
his  benefit,  then  the  property  may  be  feloniously 
converted  by  the  bailee,  so  as  to  relate  back  and 
make  the  taking  and  conversion  a  felony  if  the  property 
was  obtained  with  that  intent.31 

*  Fulcher  vs.  State,  32  Tex.   Cr.  •»  Queen  vs.  DeBanks,  L.  R.,  13 
App.,  621;    Hughes  Cr.  Law,  Q.   B.   D.,   29;     Bergman   vs. 

Sec.  394.  People,  177  III.,  244. 

»  Lane  vs.  People,  5  Gilm.   (111.),  3l  Id. 
308;  Hughes  Cr.  Law,  Sec.  395. 
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SECTION  79.    BAILEE  BREAKING  PACKAGE. 

If  one  to  whom  goods  have  been  entrusted  as 
bailee,  breaks  the  bulk  and  appropriates  the  same 
or  any  part  of  them  with  intent  to  steal,  he  is  guilty 
of  larceny,  but  not  so  if  he  should  take  the  entire 
package  or  bulk  without  breaking  it.  His  act  of 
breaking  terminates  the  bailment,  thereby  reducing 
him  to  a  mere  custodian  of  the  goods.  Before  the 
breaking  he  had  not  only  the  custody  but  lawful 
possession  also.32 

If  the  bailee  by  any  wrongful  act  terminates 
the  contract  of  bailment  and  converts  the  property 
or  any  part  of  it  to  his  own  use,  he  will  be  guilty  of 
larceny  as  bailee.33 

SECTION  80.    VALUE  OF  THE  PROPERTY  TAKEN. 

The  article  or  thing  taken  must  be  of  some  value 
to  make  it  the  subject  of  larceny  and  the  value  must 
be  alleged  and  proven.  It  is  especially  necessary  to 
prove  the  value  of  the  property  stolen  for  the  purpose 
of  determining  whether  the  offense  is  grand  or  petit 
larceny;  for  grand  larceny  is  a  felony  and  petit  larceny 
a  misdemeanor. 

But  the  value  of  several  articles  stolen  at  different 
times  by  distinct  acts,  although  from  the  same  person, 
cannot  be  added  together  to  make  the  offense  grand 
larceny.34 

The  value  of  an  article  or  thing  is  its  market 
value,  and  not  what  it  may  be  worth  to  the  owner.36 

»  U.  S.  vs.  Clew,  4  Wash.  (U.  S.),  bulk,   gee    18   Am.   and   Eng. 

700;    Nicholds  vs.  People,  17  Ency.  Law,  479. 

N.   Y.,    114;    State   vs.   Fair-  *  Monongham  vs.  People,  24  111., 

clough,  29  Conn.,  47.  340;     Scarver    vs.    State,    53 

18  Com.   vs.   Barry,    116  Mass.,   1;  Miss.,  407. 

Johnson  vs.  People,  113111.,  99;  S5  State  vs.  James,  58  N.  H.,  67; 

Hughes    Cr.    Law,    Sec.    401.  State  vs.  Brown,  55  Kan.,  611 

As  to   what   is   breaking  the  (market    value,  how    shown). 
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There  are  statutes  making  the  stealing  of  certain 
domestic  animals  grand  larceny,  without  respect  to 
the  value  of  the  animal,  such  as  horses.  In  such  case 
the  value  of  the  animal  need  not  be  alleged.36  And 
where  a  statute  makes  the  taking  of  any  other  article 
or  thing  larceny,  without  making  the  value  of  it  a 
element  of  the  offense,  the  value  need  not  be  averred, 
such  for  instance  the  stealing  of  a  railroad  ticket.37 

SECTION  81.    PROPERTY  OF  NO  VALUE. 

Articles  or  things  of  no  intrinsic  value,  such  as 
bills,  bonds  and  notes,  are  not  the  subjects  of  larceny 
at  common  law; 38  but  generally  by  statutory  definition 
all  such  articles  or  things  are  the  subject  of  larceny. 

A  railroad  ticket  which  is  not  signed,  stamped  and 
dated  according  to  the  rules  of  the  railroad  company 
is  not  a  thing  of  value,  and  hence  not  the  subject  of 
larceny.38 

SECTION  82.    WILD  ANIMALS  AND  DOGS. 

Larceny  cannot  be  committed  in  taking  wild 
animals  in  which  there  is  no  property;  that  is,  which 
are  owned  by  no  one,  such  as  deer,  hares,  conies,  or 
other  wild  animals  in  the  forest,  chase  or  warren,  or 
wild  fowls  in  their  natural  liberty.40 

A  dog  is  not  the  subject  of  larceny  at  common 
law.41 

SECTION  83.    TAKING  ONE'S  OWN  PROPERTY. 

The  property  taken  or  stolen  must  be  that  of 
another  according  to  the  definition  of  larceny.  One 

89  Hoge   vs.   People,    117   111.,   35;  w  McCarthy  vs.  State,  1  Wash.  St., 

Hughes  Cr.  Law,  Sec.  434.  377. 

87  McDaniels  vs.   People,   118  111.,  <°  Com.  vs.  Chace,  9  Pick.  (Mass.), 

303;  Hughes  Cr.  Law,  Sec.  434.  15;    4  Blackstone  Com.,  235; 

K  4  Blackstone  Com.,  234;  2  Bish.  State  vs.  Repp,  104  Iowa,  305. 

New  Cr.  Law,  Sec.  769.  41  State  vs.  Lyons,  26  Ohio  St.,  400. 
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cannot  steal  his  own  property  or  property  owned  by 
him  with  others.  Thus  a  tenant  by  contract  having 
a  half  interest  in  corn  raised  by  him  on  the  farm  of 
his  landlord,  cannot  be  convicted  of  larceny  in  appro- 
priating to  his  own  use  the  entire  crop  of  corn,  they 
being  joint  owners  of  the  corn  by  contract.42 

But  to  this  rule  there  is  an  exception.  The  owner 
may  be  guilty  of  stealing  his  own  property  where  it 
has  been  seized  and  levied  upon  by  an  officer  by 
virtue  of  an  execution,  if  he  takes  it  from  the  officer 
with  the  intention  of  charging  the  latter  with  the 
value  of  it.43  And  if  one  takes  property  in  good 
faith  believing  at  the  time  it  belongs  to  him  he  com- 
mits no  offense.44  * 

Or  the  taking  of  the  property  of  another  innocently 
by  mistake  is  no  wrong.45 

It  is  not  larceny  for  one  who  has  the  care  and 
control  of  the  property  of  his  employer  to  take  it  in 
good  faith  to  secure  wages  due  him  from  his  employer, 
although  his  employer  may  dispute  the  claim.46 

The  husband  cannot  commit  larceny  in  appropri- 
ating the  property  of  his  wife,  nor  can  she  in  appropri- 
ating his  to  her  own  use.47  * 

SECTION  84.    EVIDENCE  OF  RECENTLY  STOLEN  PRO- 
PERTY. 

As  a  general  rule  one  who  is  found  in  possession 
of  recently  stolen  property  without  giving  any  reason- 

«  State  vs.  McCoy,  89  N.  C.,  466.  395;    U.   S.   vs.   DeGroat,   30 

See  Embezzlement.  Fed.,  764. 

41  Adams  vs.  State,  45  N.  J.  L.,  449;  «  People  vs.  Miller,  5  Utah,  410. 

People  vs.  Long,  50  Mich,  249;  «  People  vs.  Eastman,  77  Cal.,  171; 

Hughes  Cr.  Law,  Sec.  404.  Phelps  vs.  People,  55  111.,  337. 

44  Dean  vs.  State  (Fla.),  26  So.,  638;  «  Beasley  vs.  State,  138  Ind.,  552; 

Vance  vs.  State,  34  Tex.  Cr.,  Queen  vs.  Kennedy,  2  Q.  B. 

D.,  307. 
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able  explanation  of  how  he  came  into  possession  of  it, 
is  presumed  to  be  the  person  who  stole  it,48  unless 
the  other  evidence  in  the  case,  whether  introduced 
by  him  or  not,  overcomes  such  presumption  by  raising 
a  reasonable  doubt  of  guilt.49 

But  this  presumption  is  one  of  fact  and  not  of 
law.60 

The  accused  is  not  required  to  make  satisfactory 
explanation  of  his  possession  of  the  property,  but 
only  to  raise  a  reasonable  doubt.51  And  after  the 
accused  has  given  such  reasonable  explanation,  then 
the  burden  is  on  the  prosecution  to  overcome  it  before 
a  conviction  is  warranted.52 

What  the  accused  may  h^ve  said  at  the  time 
the  stolen  property  was  found  in  his  possession  or  at  the 
time  of  his  arrest  is  competent  as  part  of  the  res  gestae, 
and  also  on  the  question  of  intent,53  and  as  explanatory 
of  the  character  of  his  possession.54 

On  the  same  principle  the  finding  of  only  a  part 
of  the  stolen  goods  in  the  possession  of  the  accused 
may  with  the  other  evidence  warrant  a  conviction.55 

But  the  rule  announced  in  this  section  can  have 
little  or  no  force  or  weight  if  the  property  was  found 
in  possession  of  the  accused  a  long  time  after  it  was 
stolen,56  depending  in  great  measure  upon  the  nature 


«  Keating  vs.  People,  160  111.,  483; 

Flannagan  vs.  People,  214  111., 

170-178;     Com.    vs.    Randall, 

119    Mass.,     107;      State    vs. 

Walker,  41  Iowa,  217;  Hughes 

Cr.  Law,  Sec.  451-452-453. 
48  Conkright  vs.  People,  35  111.,  206. 
»  Smith  vs.   State,   58   Ind.,   340; 

People  vs.  Fagan,  66  Cal.,  534; 

State  vs.  Graves,  72  N.  C.,  481. 
"  Hoye   vs.    People,    117   111.,   44; 

State  vs.  Miner,  107  Iowa,  556; 

State  vs.  Merrick,  19  Me.,  398; 

Hughes    Cr.    Law,    Sec.    413; 


Blaker  vs.  State,  130  Ind.,  201; 

Van    Straten    vs.    People,    26 

Colo.,  184. 
•  Powell  vs.  State,  11  Tex.  App., 

401;  Jones  vs.  State,  30  Miss., 

653 
tt  Hubbard  vs.  State,  107  Ala.,  33; 

Hughes  Cr.  Law,  Sec.  455. 
54  Burnett  vs.  People,  96  111.,  607. 
M  State    vs.    Buckley,     60    Iowa, 

471;  State  vs.  Phelps,  91  Mo., 

478. 
M  State  vs.  Walker,  41  Iowa,  217; 

Hughes,  Cr.  Law,  Sec.  38. 
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of  the  property  and  the  circumstances  of  each  parti- 
cular transaction. 

• 

SECTION  85.     EVIDENCE  OF  OTHER  STOLEN  GOODS. 

Evidence  that  the  defendant  was  found  in  possession 
of  other  articles  of  property  stolen  at  the  same  time 
and  place  when  that  with  which  he  is  charged  with 
stealing  was  taken,  is  competent,57  as  tending  to 
connect  him  with  the  crime  charged,58  and  as  tending 
to  prove  the  criminal  intent  and  to  identify  the  property 
if  such  identity  is  in  dispute.59 

So  evidence  that  other  goods  known  by  the 
accused  to  have  been  stolen  were  previously  received 
by  him  from  the  same  thief  is  competent  to  show 
guilty  knowledge.60 

So  also  evidence  that  the  accused  on  other  oc- 
casions resorted  to  the  same  scheme  or  trick  to  get 
possession  of  the  goods  of  others,  is  competent  as 
tending  to  prove  conspiracy  to  steal  as  charged.81 

But  generally,  evidence  of  an  independent  larceny 
having  no  connection  with  the  one  on  trial  is  not 
competent  although  of  the  same  character.82 

SECTION    86.      EVIDENCE    OF    SIMILAR    COINS    AND 

JEWELRY. 

Coins  or  money  similar  to  the  money  stolen, 
found  in  the  stockings  of  the  accused  soon  after  the 
theft,  are  competent  to  go  in  evidence  as  tending 
to  identify  the  money  charged  to  have  been  stolen.83 

17  Com.  vs.  Riggs,  14  Gray  (Mass.),  vs.  State,  23  Ohio  St.,  130. 

376.  "  Defrese     vs.     State,     3     Huisk 

u  State  vs.  Ditton,  48  Iowa,  677;  (Tenn.),  53. 

Yarbourough     vs.     State,     41  "  People  vs.  Hartman,  62  Cal.,  562; 

Ala.,  405.  Barton  vs.  State,  18  Ohio,  221; 

"  Robinson    vs.    State,   48  S.   W.  Snapp  vs.  Com.,  82  Ky.,  173; 

(Tex.  Cr.  App.),  176;    Hughes  Thorn  vs.  State  (Tex.  Cr.App.), 

Cr.  Law,  Sec.  461.  48  S.  W.,  622. 

*  3  Greenl.  Ev.,  Sec.  15;  Shriedley  •»  People  vs.  Piggott,  126  Cal.,  509. 
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So  also  imitation  jewelry,  such  as  an  imitation 
diamond  ring,  found  in  the  valise  of  the  accused  may 
be  introduced  in  evidence  on  a  charge  of  the  larceny 
of  a  diamond  ring  by  substituting  a  cheap  imitation, 
under  the  pretense  of  wanting  to  buy  a  diamond  ring.64 

SECTION  87.     VARIANCE  IN  PROOF  AND  ALLEGATIONS. 

In  larceny  as  well  as  in  other  criminal  offenses, 
the  evidence  must  correspond  with  the  allegations. 
Hence  if  the  evidence  as  to  the  description  of  the 
money  or  other  articles  of  property  varies  materially 
from  the  description  of  that  alleged  to  have  been 
stolen,  a  conviction  cannot  be  sustained.  Such  de- 
scription is  material  and  must  be  proved  as  described.65 

For  example,  if  the  charge  be  the  stealing  of  a 
"black  gelding  horse"  such  description  must  be 
proven.86 

A  charge  of  stealing  "one  national  bank  note  of 
the  denomination  of  five  dollars/ and  oneHreasury  note 
of  the  denomination  of  five  dollars"  is  not  sustained 
by  evidence  that  one  bill  of  money  was  stolen,  the 
witness  not  knowing  whether  the  note  was  a  national 
bank  bill  or  a  treasury  note  issued  by  the  treasury 
department.67 

RECEIVING  STOLEN  PROPERTY. 

SECTION  88.    DEFINITION  AND  ELEMENTS. 

The  buying,  receiving  or  concealing  of  stolen 
property  with  the  intent  to  prevent  the  owner  from 
recovering  it,  knowing  it  to  have  been  stolen  by  an- 

84  Gindrat  vs.  People,  138  111.,  112.  «  Coffett  vs.  State,  27  Tex.  App., 

•*  State  vs.  Jackson,  30  Me.,  29;  608. 

Williams  vs.  People,   101   111.,  "  State  vs.  Collins,  72  N.  C.,  141; 

384.  Kewting  vs.  People,  160  111., 

481. 
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other,  constitutes  the  offense  of  receiving  stolen  prop- 
erty. 

The  receiving  of  stolen  goods  knowing  them  to 
be  stolen  is  an  affront  to  public  justice  and  is  criminal.88 

By  statute  this  offense  is  made  a  distinct  and 
substantive  crime  in  itself,  the  person  committing  it 
having  no  criminal  connection  with  the  stealing  of  the 
goods  received  by  him.88 

But  under  statutes  in  some  states  a  receiver  of 
stolen  goods  is  made  an  accessory  after  the  fact.70 

In  some  states  this  offense  is  made  a  felony  or 
misdemeanor  depending  upon  the  value  of  the  property. 
To  make  out  this  offense  it  is  essential  that  the  goods 
in  question  were  stolen,71  and  that  at  the  moment  the 
accused  received  them  he  knew  they  had  been  stolen.7* 
If  the  accused  believed  and  had  good  reason  to  believe 
that  the  goods  he  received  had  been  stolen,  that  is 
sufficient  without  actual  knowledge.73 

SECTION  89.    EVIDENCE,   KNOWLEDGE,   INTENT. 

The  fact  of  guilty  knowledge  may  be  established 
by  circumstantial  evidence.74  The  declarations  and 
conduct  of  the  accused  may  be  shown  in  evidence  as 
tending  to  prove  his  guilty  knowledge.75 

Evidence  that  the  accused  had  received  other 


"  4  Blackstone,  132. 

••  Tobin  vs.  People,  104  111.,  567; 
Kotter  vs.  People,  150  111.,  441; 
People  vs.  Hawkins,  34  Cal., 
181;  People  vs.  Ward,  105 
Cal.,  652;  Sermon  vs.  State 
(Ind.),  62  N.  E.,  525;,  Stone  vs. 
Com.  (Ky.),  67  S.  W.,  841. 

70  Edwards  vs.  State,  80  Ga.,  127. 

"  Williams  vs.  People,  101  111.,  382; 
People  vs.  Montague,  71  Mich., 
318;  State  vs.  Kinder,  22  Mont., 
516 

"Cohn'vs.  People,  197  111.,  484; 
Williams  vs.  People,  101  111., 


382;  State  vs.  Caveness,  78  N. 
C.,  484. 

n  Huggins  vs.  People,  135  111.,  243. 

74  Delahoyde  vs.  People,  212  111., 
554;  Huggins  vs.  People,  135 
111.,  243,  249;  Gunther  vs.  Peo- 
ple, 139  111.,  531. 

"  Gunther  vs.  People,  139  111.,  531; 
Isaacs  vs.  People,  118,  111.,  538. 
Com.  vs.  Billings,  167  Mass., 
283;  defendant  stated  that  he 
got  the  goods  from  a  policeman, 
and  search  of  the  house  of  the 
policeman  was  made  and  held 
competent. 
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stolen  goods  from  the  same  thief,  knowing  the  same 
to  have  been  stolen,  is  competent.76 

SECTION  90.    EMBEZZLEMENT — DEFINITION  AND 
ELEMENTS. 

Embezzlement  is  the  fraudulent  appropriation 
or  conversion  of  the  personal  property  of  another  by 
one  to  whom  the  owner  has  entrusted  the  possession 
of  it  under  some  fiduciary  relation  as  agent,  clerk, 
servant,  bailee  or  the  like.77  The  essential  elements 
to  make  out  a  case  of  embezzlement  are,  first,  the 
fiduciary  relation  between  the  accused  and  the  owner 
of  the  property,  such  as  agent,  clerk,  bailee  or  the  like; 
second,  that  he  received  the  property  by  virtue  of  his 
employment,  agency  or  trust;  third,  that  he  fraudu- 
lently converted  the  property  to  his  own  use  with 
criminal  intent.78 

The  offense  of  embezzlement  is  unknown  to 
common  law;79  it  is  an  offense  defined  by  statute 
designed  to  reach  all  offenses  of  fraudulent  conversion 
of  property  not  punishable  as  larceny,  under  the  com- 
mon law. 

SECTION  91.    EMBEZZLEMENT  DIFFERS  FROM  LARCENY. 

Embezzlement  differs  from  larceny  in  this:  the 
fraudulent  conversion  is  committed  without  a  trespass, 
the  offender  having  obtained  the  possession  of  the 
property  lawfully  with  the  consent  of  the  owner,  while 
in  larceny  there  is  always  a  trespass,  the  property 

79  Hughes     Cr.     Law,     Sec.     681;  Ind.,  48;     State  vs.  Foster,  1 

Schultz  vs.  People,  210  111.,  196,  Pen.  (Del.),  289. 

202,  evidence  incompetent.  n  Hughes  Cr.  Law,  Sec.  492. 

77  People  vs.  Gallagher,   100  Cal.,  n  State   vs.   Wolf,   34   La.,    1153; 

466;    Kibs  vs.  People,  81  111.,  State  va.  Kuamick,  45  Ohio  St., 

600;     State  vs.  Wolf,  34  La.,  541;  McCain  vs.  U.  S.,  2  Wyo., 

1153;     State  vs.  Mason,  10»  274. 
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having  been  taken  from  the  owner  without  his  con- 
sent.80 

Embezzlement  and  larceny  are  distinct  offenses, 
although  there  are  statutes  declaring  that  any  person 
committing  embezzlement  shall  be  deemed  guilty  of 
larceny.81 

It  therefore  follows  that  evidence  of  larceny  will 
not  sustain  a  charge  of  embezzlement  nor  will  evidence 
of  embezzlement  prove  a  charge  of  larceny.82 

And  so  in  order  to  sustain  a  charge  of  embezzle- 
ment, the  property  in  question  must  have  come  into 
the  possession  of  the  offender  lawfully  by  virtue  of 
the  fiduciary  relation  existing  between  him  and  the 
owner. 

SECTION  92.    WHO  CAN  COMMIT  EMBEZZLEMENT. 

Some  of  the  numerous  statutes  relating  to  em- 
bezzlement are  very  general,  in  that  they  define  the 
offense  without  stating  what  class  or  classes  of  persons 
come  within  their  terms  in  a  fiduciary  capacity,  while 
others  are  specific  in  that  respect,  some  stating  one 
class  and  some  another  class.  The  different  capacities 
in  which  one  may  stand  in  some  fiduciary  relation 
with  another,  has  given  rise  to  the  many  statutes  of 
the  several  states.  For  instance,  there  is  a  statute 
providing  that  "whoever  shall  embezzle  or  convert 
to  his  own  use,  or  secretes,  with  intent  to  embezzle 
or  fraudulently  convert  to  his  own  use,  money,  goods 
or  property  delivered  to  him,  which  may  be  the  sub- 

10  People  vs.  Johnson,  91  Cal.,  265;  635;     U.  S.  vs.  Lee,  12  Fed., 

State   vs.    Baldwin,   70   Iowa,  816. 

180;   State  vs.  Wingo,  89  Ind.,  M  Com.  vs.  Berry,  99  Mass.,  428; 

206;    Johnson  vs.  People,  113  Johnson  vs.  People,  113  111.,  99; 

111.,  99;    Smith  vs.  People,  53  Kibs  vs.  People,  81  111.,  599; 

N.  Y.,  111.  People  vs.  Salorse,  62  Cal.,  139; 

n  State  vs.  Fulton,  13  Ark.,  170;  State   vs.    Harmon,    106   Mo., 

Com.  vs.. Dougherty,  127  Mass.,  635;   People  vs.  Cruger,  102  N. 

20;  State  vs.  Harmon,  106  Mo.,  Y.,  510. 
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ject  of  larceny  shall  be  deemed  guilty  of  larceny."83 
It  will  be  observed  that  this  statute  does  not 
state  in  what  particular  capacity  the  person  to  whom 
the  money  or  property  is  delivered  may  be  acting  for 
the  owner. 

Another  statute  of  the  same  state  makes  it  em- 
bezzlement for  any  officer,  agent,  clerk  or  servant  of 
any  incorporated  company,  or  for  any  clerk,  agent, 
servant  or  apprentice  of  any  person,  or  co-partner- 
ship, or  society  to  fraudulently  convert  to  his  own  use 
any  property  of  his  employer  without  the  consent  of 
his  company  or  employer.  And  there  are  other 
statutes  relating  to  different  classes  of  persons,  such 
as  attorneys  at  law,  public  officers,  administrators 
and  executors  and  the  like.  Thus  it  is  seen  that  the 
statutes  relating  to  this  offense  do  not  apply  to  all 
persons  without  regard  to  their  position  or  relation 
to  the  owner  of  the  property,  but  are  aimed  at  the 
particular  classes  of  persons  enumerated  in  the  statutes, 
such  as  agents,  clerks,  servants,  bailees,  public  officers 
and  others  mentioned  in  the  different  statutes. 

Therefore,  in  order  to  sustain  a  conviction  for  em- 
bezzlement, it  becomes  necessary  to  show  that  the 
accused  person  is  within  some  one  of  the  classes  of 
persons  designated  in  the  statute.84  And  it  may  be 
stated,  as  a  general  rule,  that  in  view  of  the  statutes, 
the  offense  of  embezzlement  can  be  committed  only 
by  those  designated  in  the  statutes.85  But  by  statute 
any  person  who  aids,  abets,  or  advises  in  the  com- 
mission of  this  offense  may  be  convicted,  whether  he 
comes  within  any  of  the  classes  or  not.88 

M  111.  Stat.,  Chap.  38,  Sec.  74.  (2nd  Ed.). 

M  Reg  vs.  Turner,  11  Cox  C.C.,  551;  M  Mills   vs.   State,   53   Neb.,   263; 

Hughes  Cr.  Law,  Sec.  511.  Brown  vs.  State,  18  Ohio  St., 

"  10  Am.  &  Eng.  Ency.  Law,  997  497. 
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SECTION  93.    AGENT,  CLERK,  SERVANT,  OFFICER. 

The  courts  have  been  frequently  required  to  con- 
strue the  statutes  relating  to  embezzlement  for  the 
purpose  of  determining  who  is  an  agent,  clerk,  servant, 
bailee,  public  officer,  and  the  like. 

The  term  '  'agent"  includes  anyone  who  in  a  dis- 
tinct capacity  is  authorized  to  represent  another,87  but 
it  does  not  include  a  receiver.88  Nor  is  a  person  en- 
gaged in  making  collections  on  commission  as  an 
independent  business,  an  agent  within  the  meaning 
of  the  statute  relating  to  embezzlement;  but  other- 
wise, if  he  is  collecting  merely  for  his  employer,  not 
as  an  independent  business.89  An  ordinary  agent  is 
not  included  in  the  statute  which  enumerates  bankers, 
brokers,  attorneys,  or  other  agents  fraudulently  con- 
verting to  their  own  use  the  money  or  property  of 
another.90  A  person  who  is  authorized  to  take  orders 
for  goods  for  his  principal  when  and  where  he  pleases, 
and  to  collect  the  money  for  the  sales  made  by  him 
within  three  months,  is  not  a  "clerk  or  servant. " 91 

The  mode  of  compensation,  whether  by  com- 
mission or  otherwise,  does  not  determine  whether  one 
is  a  clerk  or  servant.  It  depends  upon  the  nature 
of  the  employment.92  The  employment  referred  to  in 
the  statute  must  be  the  regular  employment  as  agent, 
clerk  or  servant.  A  mere  casual  employment,  as  one 
doing  errands,  is  not  sufficient.93 

A  township  treasurer  of  school  funds  is  a  "public 
officer."94  Clerks  and  servants  of  public  officers  are 

17  People  vs.  Treadwell,  69  Cal.,  236;  "°  Reg.  vs.    Portagal,    L.    R.,    16 

Hughes  Cr.  Law,  Sec.  508;    10  Q.  B.  D.,  487. 

Am.  &  Eng.  Ency.  Law,  998  91  Hughes     Cr.     Law,     Sec.     513; 

(2nd  Ed.).  Reg.  vs.  Matle,  11  Cox,  C.  C., 

88  State  vs.  Kubbard,  58  Kan.,  797.  150. 

89  Stone  vs.  Com.,  20  Ky.  L.,  488;  •»  Reg.  vs.  Hall,  13  Cox,  C.  C.,  49. 

People  vs.  Hanaw,  107  Mich.,  »3  Hughes  Cr.  Law,  Sec.  512. 

337;       Campbell     vs.      State,  •«  Johnson  vs.  People,  123  111.,  625; 

35  Ohio  St.,  70.  Hughes    Cr.    Law,    Sec.    518. 
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not  within  the  terms  of  the  statute  against  public 
officers.95  The  treasurer  of  a  state  university  is  a 
public  officer  and  liable  under  the  statute  relating  to 
embezzlement.96  A  deputy  of  a  state  treasurer  is  a 
public  officer.97  Clerks  and  assistants  of  the  treasurer 
under  the  federal  law  are  public  officers.98  A  director 
of  a  national  bank  is  an  officer  thereof.99 

Cashiers  and  tellers  of  national  banks  also  are 
officers  of  the  bank.100  An  officer  de  facto  is  punish- 
able the  same  as  one  de  jure.101 

SECTION  94.    CRIMINAL  INTENT  ESSENTIAL. 

A  criminal  intent  to  defraud  is  an  essential  ele- 
ment of  embezzlement.  There  is  no  offense  if  a 
criminal  intent  is  wanting;102  but  the  intent  may  be 
inferred  from  an  act  done,  such,  for  instance,  as  a 
banker  receiving  deposits  when  he  is  insolvent.108 
Under  some  statutes  the  doing  of  the  forbidden  act 
alone  is  sufficient  without  reference  to  a  criminal 
intent.104 

SECTION  95.    WHEN  NOT  AN  OFFENSE. 

Under  some  statutes  where  a  person  is  charged 
with  embezzling  money  or  goods  coming  to  his  posses- 
sion, "by  virtue  of  his  office  or  employment, "  a  con- 
viction cannot  be  had  unless  he  so  received  the 
money  or  property.105  Therefore,  a  public  officer  who 

Hughes  Cr.  Law,  Sec.  499. 

103  Meadowcroft    vs.    People,    163 

111.,  64. 

104  Meadowcroft  vs.  People,  163  HI., 

71;    Spalding  vs.  People,  172 
111.,  40. 

101  People  vs.  •  Sherman  10  Wend. 
(N.  Y.),  298;  Brady  vs.  State, 
21  Tex.  App.,  659;  State  vs. 
Bohn,  110  Mo.,  209;  People  vs. 
Gallagher,  100  Cal.,  466; 
Hughes  Cr.  Law,  Sec.  496. 


••  Moore  vs.  State,  53  Neb.,  831; 

State  vs.  Meyers,  56  Ohio  St., 

340 
•  Spalding  vs.  People,  172  111.,  45. 

97  State  vs.  Brandt,  41  Iowa,  593; 

Hughes    Cr.    Law,    Sec.    522. 

98  U.  S.  vs.  Hartwell,  6  Wai.,  385; 

U.  S.  vs.  Smith,  124  U.  S.,  525. 
89  U.  S.  vs.  Warner,  26   Fed.,  616. 

100  Cochran  vs.  U.  S.,  157  U.  S.,  286. 

101  Hughes  Cr.  Law,  Sec.  517. 

101  State  vs.  Baldwin,  70  Iowa,  180; 
State  vs.  Noland,  111  Mo.,  473; 
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is  authorized  to  collect  money  by  virtue  of  his  office, 
is  not  guilty  under  the  statute  if  he  collects  and  appro- 
priates money  which  by  law  he  is  not  authorized  to 
collect.106  But  there  are  many  cases  which  hold  the 
contrary.107 

SECTION  96.    TAKING  ONE'S  OWN  is  NO  OFFENSE. 

In  embezzlement,  as  in  larceny,  one  cannot  be 
guilty  of  embezzling  money  or  goods  owned  by  him, 
or  in  which  he  has  an  interest  as  partner  and  of  which 
he  is  legally  entitled  to  the  possession.108  But  it  has 
been  held  that  a  member  of  a  benevolent  association 
is  liable  for  embezzlement  in  appropriating  its  money 
coming  into  his  hands,  the  members  of  the  association 
not  being  partners  with  joint  possession.109  So  one 
who  by  virtue  of  his  agency  receives  money  of  his 
employer  out  of  which  he  is  entitled  to  a  commission, 
is  not  liable  if  he  appropriates  the  whole  of  the  money 
so  received  by  him.110  So,  too,  a  cashier  having 
charge  of  the  money  of  his  employer,  commits  no 
offense  in  taking  therefrom  sufficient  to  pay  the  bal- 
ance due  him  on  his  salary,  though  taking  it  without 
the  knowledge  of  his  employer.111 

SECTION  97.    DEBTOR  AND  CREDITOR  MERELY. 

Where  a  transaction  between  an  employer  and 
employe,  or  between  a  principal  and  his  agent,  creates 
the  relation  of  debtor  and  creditor  merely,  there  can 

106  Moore  vs.  State,  53  Neb.,  831;  124;     State    vs.    Kusnick,    45 

Moore  vs.  U.  S.,  160  U.  S.,  268.  Ohio  St.,  535. 

1OT  Ex  parte  Hedley,  31  Cal.,  109;  1W  State  vs.  Campbell,  59  Kan.,  246. 

State  vs.  Rue,  72  Minn.,  296;  ll°  Com.    vs.    Bennett,    118   Mass., 

State  vs.  Spalding,  24  Kan.,  1;  443;    McElroy  vs.  People,  202 

Hughes    Cr.    Law,    Sec.    498.  111.,    473;     Hughes    Cr.    Law, 

m  State  vs.   Kent,  22  Minn.,  41;  Sec.  526. 

State  vs.  Butman,  61  N.  H.,  *"  Ross    vs.    Innis,    35    111.,    488; 

511;  State  vs.  Riddick,  2  S.  D.,  Phelps  vs.  People,  55  111.,  337. 
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be  no  offense  if  the  one  intrusted  with  the  money  of 
the  other  appropriates  it  to  his  own  use.  Thus,  money 
deposited  by  an  employe  with  his  employer  for  the 
purpose  of  securing  faithful  discharge  of  the  duties  of 
his  employment,  creates  the  relation  of  debtor  and 
creditor,  and  it  is  not  embezzlement  for  the  employer 
to  appropriate  the  deposit  to  his  own  use.112  A  mere 
breach  of  a  contract  cannot  be  made  the  basis  of  a 
criminal  prosecution.1 


113 


SECTION   98.    SERIES   OF   ACTS   ONE   TRANSACTION. 

Embezzlement  may  consist  of  many  acts  done 
during  a  long  period  of  time.  Such  series  of  acts 
constitute  the  corpus  delicti;  and  in  such  case  the 
prosecution  should  not  be  required  to  elect  on  which 
of  the  many  acts  it  would  claim  a  conviction.  It  is 
otherwise,  however,  where  distinct  sums  of  money 
are  delivered  to  the  accused  on  different  occasions, 
where  distinct  acts  are  susceptible  of  proof.114  Thus, 
where  an  agent  collected  for  his  employer  eight  dollars 
each  month  for  eighteen  months,  being  rent  for  prem- 
ises during  that  time,  and  he  appropriated  the  money 
to  his  own  use  and  made  report  that  the  house  was 
unoccupied;  it  was  held  that  the  collection  each  month 
constituted  a  single  offense,  and  that  they  were  not 
dependent  upon  each  other  and  did  not  constitute  a 
single  transaction.115 


Mulford  vs.  People,  139  111.,  586;  »s  Webb  vs.  State,  8  Tex.  App., 

Miller  vs.  State,  16  Neb.,  179;  310;   Com.  vs.  Hays,  14  Gray 

Kribs  vs.  People,  82  111.,  426;  (Mass).,  62. 

Rauguth  vs.  People,  186  111.,  m  Ker  vs.   People,    110   111.,   646; 

93;     Hughes    Or,    Law,    Sec.  Underbills  Cr.  Ev.,  Sec.   289. 

530,  531;   Snapp  vs.  Oom.,  82  "«  Edelhoff  vs.  State,  5  Wyom.,19; 

Ky.,  173.  Wiemer  vs.   People,    186   111., 

503. 
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FALSE  PRETENSE. 

SECTION  99.    DEFINITION  AND  ELEMENTS. 

A  false  pretense  is  such  a  fraudulent  representa- 
tion of  an  existing  or  past  fact  by  one  who  knows  it 
not  to  be  true  as  is  adapted  to  induce  the  person  to 
whom  it  is  made  to  part  with  something  of  value.116 
Four  essential  elements  constitute  this  offense:  first, 
an  intent  to  defraud  some  particular  person  or  people 
generally;  second,  an  actual  fraud  committed;  third, 
the  false  pretense;  and  fourth,  that  the  fraud  resulted 
from  the  employment  of  the  false  pretense.117 

False  pretense  may  be  committed  by  two  means : 
first,  by  color  of  any  false  token  or  writing;  second, 
by  any  false  pretense,  such  as  a  bare  lie.  The  word 
token  means  a  sign,  a  mark,  a  symbol.  The  word 
writing  includes  lithographing  or  other  mode  of  rep- 
resenting words  and  letters.118  Not  every  falsehood, 
however,  is  sufficient  to  constitute  the  offense  of  false 
pretense.119 

SECTION  100.    FALSE  PRETENSE  DIFFERS  FROM  EM- 
BEZZLEMENT. 

In  the  offense  of  false  pretense  the  owner  parts 
with  the  title  as  well  as  the  possession  of  his  goods, 
while  in  embezzlement  the  accused  obtains  the  law- 
ful possession  of  the  goods  but  not  the  title  thereto.120 
Hence  a  written  agreement  providing  that  "the  title, 
ownership  and  possession"  of  the  property  involved 

118  Jackson  vs.  People,  126  111.,  139,  Wagoner  vs.  State,  90  Ind.,  504. 

149;   Keller  vs.  State,  51  Ind.,  »»  1  McClain  Cr.  Law,  Sec.  666. 

117;     Hughes    Cr.    Law,    Sec.  "°  Welsh  vs.  People,  17  111.,  339; 

579;    1  McClain,  Cr.  L.,  Sec  Stimson  vs.  People,  43  111.,  398; 

666.  State  vs.  Anderson,  47  Iowa, 

117  Hughes    Cr.     Law,    Sec.     579;  142;     Kellog    vs.    State,    26 

Underbill's  Cr.  Ev.,  Sec.  436.  Ohio    St.,     15;     Hughes    Cr. 

118  Jones  vs.  State,  50  Ind.,  473;  Law,  Sec.  581. 
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should  not  pass  from  the  owner  to  the  purchaser  until 
the  payment  of  a  note  in  full,  which  had  been  executed 
by  the  latter  in  the  transaction,  cannot  be  made  the 
basis  of  false  pretense.121  In  larceny  the  thief  com- 
mits a  trespass  and  gets  the  possession  of  the  goods 
without  the  consent  of  the  owner,  and  of  course  the 
title  does  not  pass  to  the  thief. 

SECTION   101.    THE   OBTAINING    BY  FALSE   REPRE- 
SENTATIONS. 

The  obtaining  of  the  property  must  be  accom- 
plished by  false  representations,  and  must  be  actual 
and  not  constructive.122  It  is  the  actual  obtaining  of 
the  goods  that  constitutes  the  offense  and  not  the 
making  of  the  false  representation.123  And  to  make 
out  a  case  of  false  pretense  it  must  appear  that  the 
owner  of  the  property  sustained  a  loss  and  was  actu- 
ally defrauded;124  but  in  some  jurisdictions  the  con- 
trary doctrine  is  held.125  The  false  representations 
must  be  made  at  or  before  the  time  of  obtaining  the 
property,  for  if  made  after,  there  can  be  no  offense.128 
The  false  representations  may  be  made  on  one  day, 
and  the  money  or  goods  delivered  at  some  future 
time  without  repeating  the  false  statements  at  each 
particular  delivery.  This  is  on  the  theory  that  false 
pretense  is  a  continuing  offense.127  But  if  one  makes 

1M  May  vs.  State,  15  Tex.  App., 
436;  State  vs.  Hanscom,  28 
Or.,  427;  Hughes  Cr.  Law, 
Sec.  582. 

™  State  vs.  Church,  43  Conn.,  471; 
Com.  vs.  Devlin,  141  Mass., 
423;  People  vs.  Haynes.  14 
Wend.  (N.  Y.),  546;  State 
vs.  Willard,  109  Mo.,  242; 
State  vs.  Moore,  111  N.  C.,  672. 

•"  Com.  vs.  Lee,  149  Mass.,  184; 
Rothschild  vs.  State.  13  Term., 
294. 


WI  State   vs.   Anderson,    47   Iowa, 

142. 
IM  Watson  vs.  People,  27  111.  App., 

496;     Jamison    vs.    State,    37 

Ark.,   435;    Hughes  Cr.  Law, 

Sec.  852. 
1JJ  Com.    vs.    Van    Tuyl,    1    Met. 

(Ky.),  1. 
m  People  vs.  Walkely,   62  Mich., 

303;   State  vs.  Clark,  46  Kan., 

65;     Drought    vs.    State,    101 

Ga.,  544, 
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a  purchase  of  goods  and  pays  for  them,  and  at  the 
time  of  such  purchase,  makes  a  false  statement  as  to 
his  financial  circumstances,  this  false  statement  can- 
not be  said  to  apply  to  future  purchases  on  credit, 
without  being  repeated,  unless  such  person  knew  that 
credit  was  given  him  solely  on  the  faith  of  his  false 
statements.128 

SECTION  102.  PAST  OR  EXISTING  FACT  ESSENTIAL. 
The  false  representations  necessary  to  constitute 
the  offense  of  false  pretense  must  relate  to  some  past 
or  existing  fact,  and  not  to  something  that  shall  hap- 
pen in  the  future.129  A  mere  false  promise  not  based 
upon  a  past  or  existing  fact  is  not  an  offense.130  Thus, 
for  example,  it  is  not  an  offense  if  a  man  obtains  money 
from  a  woman  by  inducing  her  to  believe  he  intends 
to  marry  her  and  wants  the  money  to  purchase  a 
wedding  suit.131  So  a  mere  breach  of  warranty  is  not 
an  offense.132  But  if  the  false  representation  as  to 
some  past  or  existing  fact,  and  a  false  promise  to  do 
some  act  in  the  future  are  blended,  and  jointly  acted 
upon  by  the  person  deceived  and  he  parts  with  his 
property,  the  case  is  within  the  statute.133  So  a 
written  warranty  given  on  the  sale  of  property  ex- 
cluding any  verbal  representations  does  not  preclude 
the  showing  of  the  actual  state  of  facts;  that  is,  the 
verbal  statements  are  not  merged  in  the  writing.134 

'»  Broznack  vs.  State,  109  Ga.,  514.  124  N.  C.,  814. 

"»  Com.  vs.  Drew,  19  Pick.  (Mass.),  1SI  Reg.  vs.  Johnson,  2  Moo.,  C.  254. 

179;    People  vs.  Murphy,  100  IM  People  vs.  Tompkins,  1  Park  Cr. 

Cal.,    84;     Holton    vs.    State,  (N.     Y.),     238;    Jackson    vs. 

109  Ga.,  127;   Com.  vs.  Moore,  People,     18    111.     App.,    513; 

89  Ky.,  542;    State  vs.  King  State  vs.  Chum,  19  Mo.,  233. 

67  N.  H.,  219;  Underbill's  Cr.  1M  Holton  vs.  State,  109  Ga.,  127; 

Ev.,  Sec.  439;    1  McClain  Cr.  Watson  vs.  People,  87  N.  Y., 

Ev.,    Sec.    678;     Hughes    Cr.  561;    Reg   vs.   Jones,   6  Cox, 

Law,  Sec.  604.  C.  C.,  467;   Donahue  vs.  State, 

110  People  vs.   Blanchard,  90  Ky.,  59  Ark.,  377;  State  vs.  Con., 

314;   State  vs.  DeSay,  93  Mo.,  33  Me.,  498;  Boscow  vs.  State, 

98;    Com.  vs.  Stevenson.  127  33  Tex.  Cr.,  390. 

Mass.,  446;    State  vs.  Knott,  «•  Jackson  vs.  People,  126  111.,  414. 
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SECTION  103.    INTENT  AND  KNOWLEDGE  ESSENTIAL. 

An  intent  to  cheat  and  defraud  in  obtaining  the 
property  of  another  is  the  gist  of  the  offense.135  If  the 
intent  to  defraud  is  wanting  there  is  no  offense.  Thus, 
if  one  by  false  representations  obtains  the  money  or 
property  of  another  intending  merely  to  collect  or 
secure  a  claim  due  him,  there  is  no  basis  for  a  criminal 
prosecution.136  But  an  intention  to  repay  the  money 
at  some  future  time,  and  one's  ability  to  repay,  can- 
not be  urged  as  a  defense.137  But  an  intent  to  defraud 
generally  is  sufficient  without  reference  to  any  particu- 
lar person.138  Ordinarily  the  criminal  intent  may  be 
inferred  from  the  act.139  But  such  intent  cannot  be 
presumed  as  a  matter  of  law  from  the  making  of  false 
statements.  Intent  must  be  established  by  proof.140 
And  the  person  making  the  false  statements  must 
know  the  same  to  be  false,  otherwise  there  is  no  of- 
fense.141 It  has  been  held  that  where  a  majority  of 
the  county  commissioners  stand  indicted  for  obtain- 
ing money  from  the  county  by  false  pretenses,  the 
knowledge  of  these  commissioners  cannot  be  said  to 
be  the  knowledge  of  the  county  on  the  question  that 
the  party  who  parts  with  and  delivers  his  property, 
does  so  believing  the  false  representations  to  be  true.142 

SECTION   104.     STATEMENTS  OF   MERE    OPINION. 
False  statements  which  amount  to  a  mere  matter 


"•  Woodruff  vs.  State,  61  Ark.,  179; 

Weyman  vs.   People,   4  Hun. 

(N.    Y.),    516;         People    vs. 

Baker,  96  N.  Y.,  304;    Sharp 

vs.  State,  53  N.  J.  L.,  511. 
M  State  vs.  Hurst,  11  W.  Va.,  54; 

Rex  vs.   Williams,  76  C.  &  P. 

354;  Hughes  Cr.  Law,  Sec.  618. 
117  Com.  vs.  Coe,  115  Mass.,  481; 

State  vs.  Wilson,  143  Mo.,  334; 

1  McClain  Or.  Law,  Sec.  680. 
M  Schayer  vs.  People,  5  Colo.  App., 


75;  Camell  vs.  State,  85  Md.,  1. 

139  Com.  vs.  Drew,  153  Mass.,  588; 

Jackson   vs.    People,    126   111., 
139. 

140  People  vs.  Baker,  96  N.  Y.,  340; 

Jackson   vs.    People,    126   111., 
139. 

141  Com.  vs.  Devlin,  141  Mass.,  423; 

State  vs.  Rivers,  58  Iowa,  102; 
Hughes  Cr.  Law,  Sec.  644. 
10  Ochs  vs.  People,  124  111.,  426. 
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of  opinion  are  not  the  basis  of  false  pretense,  such  for 
instance  as  a  representation  of  the  value  of  property 
offered  for  sale,  or  any  praising  or  puffing  of  property 
in  offering  it  for  sale.143 

So  a  statement  made  by  a  witch  doctor  that 
another  was  possessed  of  witches  and  that  he  could 
banish  them  is  only  the  expression  of  an  opinion.144 


SECTION  105. 


REPRESENTATIONS  RELIED  UPON  DE- 
CEPTIVE. 


And  a  false  representation  to  become  the  basis 
of  false  pretense  must  be  of  such  nature  as  tends  to 
deceive  the  person  to  whom  made,  for  if  he  could  not 
be  deceived  thereby,  or  if  he  knew  at  the  time  that 
the  statements  were  false,  there  is  no  offense.145  And 
the  representations  must  have  been  relied  upon  by 
the  person  to  whom  made,  as  being  true  and  induced 
him  to  part  with  his  money  or  property.148 

If  one  relies  upon  his  own  judgment  or  other 
information  instead  of  the  false  representations  there 
is  no  offense.147 

SECTION    106.    CHEATING    THE    PUBLIC    ESSENTIAL. 

Any  cheating  by  means  of  any  false  token  such 
as  false  weights,  measures,  brands  or  marks  affecting 
or  tending  to  affect  the  public,  generally  are  criminal 
offenses  at  common  law.148 


ia  People  vs.  Jacobs,  35  Minn.,  36; 

State  vs.   Paul,  69  Me.,  215; 

Com.  vs.  Wood,  142  Mass.,  461; 

People  vs.  Peckems,  153  N.  Y., 

576. 

144  State  vs.  Burnett,  119  Ind.,  319. 
"*  People  vs.  Cowen,  14  111.,  350; 

Therasson  vs.  People,  82  N.  Y., 

238;   Lefler  vs.  State,  153  Ind., 

82;    People  vs.  Wier,  120  Cal., 


279;  State  vs.  Mitsch,  37  Kan., 
222;  Hughes  Cr.  Law,  Sec.  611, 
612. 

148  State  vs.  Metsch,  37  Kan.,  222; 
State  vs.  Benson,  110  Mo.,  18; 
Hughes  Cr.  Law,  Sec.  612. 

147  State  vs.  Crane,  54  Kan.,  251; 

People  vs.  Gibbs,  99  Cal.,  661. 

148  1   McClain  Cr.   Law,   Sec.   661; 

Hughes  Cr.  Law,  Sec.  580. 
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But  any  cheat  of  a  private  nature  affecting  an 
individual  only  which  could  be  guarded  against 
by  common  prudence  is  not  an  offense  at  common 
law.149 

SECTION  107.    RELATING  TO  REAL  ESTATE. 

One  may  commit  the  offense  of  false  pretense  by 
fraudulently  representing  that  he  is  the  owner  of 
real  estate,150  or  by  fraudulently  representing  that  the 
property  is  free  from  incumbrances,  when  the  fact 
is  otherwise.151  And  the  fact  that  the  incumbrance 
is  recorded  is  not  material  and  is  no  defense.152 

But  where  one  holding  a  mortgage  on  property 
gives  his  consent  that  the  mortgagor  may  again 
pledge  the  property  for  money,  there  can  be  no  offense 
in  representing  that  it  is  free  from  incumbrance,  be- 
cause the  first  mortgagee  waives  his  lien  and  the  second 
mortgage  becomes  the  first  lien.153 

So  on  the  same  principle  where  one  falsely  re- 
presents that  he  has  purchased  certain  property  and 
thereby  induces  another  to  loan  him  money  to  be 
used  in  paying  for  the  property,  he  commits  false 
pretense  although  he  gives  a  mortgage  on  other  in- 
cumbered  property  as  security  at  the  time  of  obtaining 
the  money.154 

Also  where  one  representing  that  he  was  the 
owner  of  a  lot  when  in  fact  he  was  not,  sold  it  to 
another,  in  good  faith  intending  to  secure  the  title 
for  the  purchaser,  and  to  that  end  contracted  for 

u»  Wright  vs.  People,  1111.  (Breeze),  U1  State  vs.  Stanley,  64  Me.,  157; 

102;       People    vs.    Miller,    14  State  vs.  Hill,  72  Me.,  238. 

Johns.  (N.  Y.),  371.  »  Watson  vs.  People,  87  N.  Y.,  561; 

"°  Thomas  vs.  People,  113  111.,  531;  Com.  vs.  Murley,  170  Mass., 

Keyes  vs.  People,  197  111.,  648;  103;  State  vs.  Hill,  72  Me.,  238. 

State  vs.  Penley,  27  Conn.,  587;  >"  State  vs.  Asher,  50  Ark.,  427; 

State  vs.  Fooks,  65  Iowa,  452.  McGee  vs.  State,  97  Ga.,  199. 

114  Moore  vs.  People,  190  111.,  334. 
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and  made  part  payment  on  the  lot,  but  never  ac- 
quired title  to  it,  held  that  no  offense  was  committed, 
the  accused  not  having  intended  to  defraud.155 

The  giving  of  a  worthless  check  on  a  bank  in 
payment  for  goods  knowing  that  it  is  a  mere  false 
token,  made  for  the  purpose  of  defrauding  another, 
is  false  pretence.156 

Or  knowingly  passing  a  note  of  a  bank  the  bills 
of  which  had  ceased  to  be  current  as  bank  bills  and 
were  worthless  as  a  medium  of  exchange,  constitutes 
an  offense.157 

SECTION  108.    EVIDENCE  OF  OTHER  TRANSACTIONS. 

As  a  general  rule  the  evidence  must  be  confined 
to  the  specific  charges  set  out  in  the  indictment.158 

This  rule  excludes  evidence  of  all  distinct  trans- 
actions having  no  connection  with  the  charge  alleged 
in  the  indictment. 

But  where  several  transactions  are  so  connected 
in  time  and  circumstances  as  to  constitute  parts  of  a 
general  system  or  scheme  of  fraud,  all  such  transactions 
may  be  shown  as  tending  to  prove  the  fraudulent 
intent  in  the  particular  charge  stated  in  the  indict- 
ment.159 

SECTION  109.    EVIDENCE  OF  COMPLICATED  BUSINESS 

RELATIONS. 

Where  it  appears  that  the  offense  charged  is 
based  upon  complicated  business  relations  between 
the  prosecutor  and  the  accused  it  is  competent  to 

IM  Fay  vs.  Com.,  28  Gratt  (Va.),  Barber   vs.    People,    17   Hun. 

912.  (N.  Y.),  366. 
lis  Barton  vs.  People,  135  111.,  408;           "9  Com.  vs.  Jackson,  132  Mass.,  16; 

Lesser  vs.  People,  73  N.  Y.,  78.  Rafferty  vs.  State,  91  Tenn., 

IW  Com.  vs.  Stone.  4  Mete.  (Mass.),  655;    State  vs.  Johnson,  33  N. 

43;   Hughes  Cr.  Law,  Sec.  588.  H.,  456;  Hughes  Cr.  Law,  Sec. 

w  State  vs.  Long,  103  Ind.,  481;  647. 
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show  the  course  of  dealing  between  them,  not  only 
before,  but  after  the  alleged  offense.1'0 

SECTION  1 10.    EVIDENCE  OF  ONE  OF  SEVERAL  CHARGES. 

Where  several  material  matters  of  fact  are 
charged  as  false  pretenses  the  prosecution  is  not 
required  to  prove  all  of  them;  proof  of  any  one  of 
them  is  sufficient.1'1 

FRAUDULENT  CONVEYANCES. 
SECTION    111.    WHAT    CONSTITUTES    THE    OFFENSE. 

The  practicing  of  fraud  upon  innocent  persons 
in  the  sale  of  real  estate  as  well  as  personal  property 
is  of  common  occurrence,  and  is  the  subject  of  criminal 
prosecutions.  Statutes  exist  in  a  considerable  num- 
ber if  not  all  the  states  making  such  frauds  criminal 
offenses. 

For  instance  it  is  a  crime  to  sell  land  a  second 
time  with  intent  to  defraud,  after  having  previously 
sold  and  disposed  of  it. 

So  the  selling  of  mortgaged  property,  either  real 
or  personal,  falsely  representing  it  to  be  free  from 
incumbrance,  with  intent  to  defraud,  is  an  offense. 
And  the  essence  of  this  crime  is  the  fraudulent  intent. 
Thus  where  one  unlawfully  conveys  land  which  he 
had  previously  conveyed  and  failed  to  mention  the 
former  transfer  in  making  the  second  conveyance, 
with  intent  to  defraud,  the  offense  is  complete  without 
showing  that  anybody  was  actually  defrauded.  The 
fraudulent  intent  is  the  gist  of  the  crime.182 

160  People  vs.  Gibbs,  98  Cal.,  661;  State  vs.  Shingrin,  105  Iowa, 

People  vs.  Winslow,  39  Mich.,  169. 

505;  State  vs.  Rivers,  58  Iowa,  IM  State  vs.  Wilson,  66  Mo.  App., 

108;     People  vs.  Shelters,  99  540;     State  vs.  Chapman,  68 

Mich.,  333;     Lulton  vs.  State,  Me.,  477;    Herold  vs.  State,  21 

14  Tex.  App.,  518  Neb.,  50;    State  vs.  Jones,  68 

191  Hatchcock  vs.  State,  88  Ga.,  98;  Mo.,  197;    Lillie  vs.  McMillan, 

52  Iowa,  463. 
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But  it  must  appear  that  the  second  sale  was  for 
a  valuable  consideration  before  a  conviction  can  be 
had.163  And  this  offense  may  be  committed  through 
an  innocent  third  person.164 

It  has  been  held  on  a  charge  of  fraudulently 
selling  land  a  second  time  that  to  fraudulently  give  a 
mortgage  on  the  same  land  after  selling  it  is  not  a 
second  sale  of  the  land,  and  therefore  no  offense  for 
the  reason  that  the  statute  contemplates  the  parting 
with  the  title  to  the  land,  which  is  not  done  by  merely 
giving  a  mortgage  on  it.1 


165 


ROBBERY. 
SECTION  112.    DEFINITION  AND  ELEMENTS. 

Robbery  is  the  felonious  and  forcible  taking  from 
the  person  of  another,  his  goods  or  money  of  any 
value,  by  violence  or  putting  him  in  fear.188 

The  gist  of  the  offense  is  the  force  or  intimidation, 
and  taking  from  the  person  against  his  will,  a  thing 
of  value  belonging  to  him;  and  the  force  or  violence 
must  be  immediate  to  the  person.187 

Larceny  is  included  in  robbery,168  and  is  therefore 
an  element  of  the  latter.169 

The  property  must  be  taken  from  the  person.170 

But  the  property  need  not  be  actually  attached  to 
the  person;  it  is  sufficient  if  it  is  taken  in  the  owner's 
presence.171 

1M  Clement  vs.  Major,  8  Colo.  App.,  820;     Crawford  va.  State,  90 

86.  Ga.,  701. 

84  State  vs.  Humkins,  90  Wis.,  264.  188  Burke  vs.  People,  148  EL,  74; 

M  People  vs.  Cox,  45  Cal.,  342.  State  vs.  Hanford,  104  N.  C., 

"•  4  Blackstone  Com.,  242;   1  Hale  874. 

P.  C.,  532;    2  East  P.  C.,  707;  18»  Houston  vs.  Com.,  87  Va.,  257; 

3  Greenl.  Ev.,  223;    People  vs.  Stevens  vs.  State,  19  Neb.,  647. 

Church,  116  Cal.,  300.  17°  People  vs.   Beck,  21  Cal.,  385; 

87  Hughes  Cr.  Law,  Sec.  763;  Burke  1  McClain  Cr.  Law,  Sec.  474. 

vs.  People,  148  111.,  74;  Schraed-  »»  Hill   vs.    State,   42    Neb.,    503; 

er  vs.   People,    196   111.,   211;  People  vs.  Ah  Sing,  95  Cal.,  654; 

State  vs.  Jackson,  36  Mo.,  372;  State  vs.  Calhoun,  72  Iowa,  432; 

State  vs.  Nicholson,  124  N.  C.f  Clements  vs.  State,  84  Ga.,  660. 
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The  crime  is  not  complete  unless  the  accused 
secured  actual  possession  of  the  goods.  If  he  merely 
cuts  the  owner's  purse  from  his  girdle  and  it  falls  to 
the  ground  without  coming  into  actual  custody  of  it, 
there  is  no  possession.172 

But  where  the  property  was  attached  to  the 
person  requiring  force  to  detach  it,  that  is  sufficient.173 

SECTION  113.    OFFENSE  NOT  ROBBERY,  WHEN. 

If  the  property  be  taken  without  any  sensible  or 
material  force,  the  crime  is  larceny  and  not  robbery.174 

So  if  the  property  be  taken  by  means  of  some 
trick  without  force  or  violence  the  offense  is  not 
robbery.175 

If  one  by  any  means  puts  another  in  fear  causing 
a  reasonable  apprehension  of  danger  to  his  person  and 
while  such  fear  exists  takes  his  property,  that  is 
sufficient  without  force.176 

But  putting  one  in  fear  by  merely  threatening 
to  prosecute  him  for  some  crime  is  not  sufficient.177 

The  property  taken  by  robbery  must  be  that 
of  another;  but  it  is  not  necessary  that  the  person 
from  whom  it  was  taken  should  be  the  owner,  a  special 
property  in  him  is  all  that  is  required.178 

The  law  requiring  that  the  property  taken  must 
be  that  of  another,  the  accused  having  lost  his  money 
at  unlawful  gaming  commits  no  offense  by  compelling 

17i  3  Greenl.  Ev.,  Sec.  225;  McClain  >"  People   vs.   McDaniels,   1   Park 

Cr.  Law,  Sec.  471.  Cr.    (N.  Y.),   198;      Long  vs. 

171  State   vs.   Carr,   43   Iowa,   418;  State,  12  Ga.,  293. 

Hughes  Cr.  Law,  Sec.  764.  »™  State  vs.  Gorham,  55  N.  H.,  152; 

"«  Hall  vs.  People,   171   111.,  542;  People  vs.  Vice,  21  Cal.,  34; 

Gimons  vs.  State  (Fla.),  25  So.,  State  vs.  Ah  Soi,  5  Nev.,  99; 

881;    3  Greenl.  Ev.,  Sec.  229.  Smedley    vs.  State,    30    Tex., 

"*  Shrim  vs.   State,   64   Ind.,   13;  215;  People  VB.  Clark,  106  Cal., 

Bussy  vs.  State,  71  Ga.,  100.  32. 
179  State  vs.  Carr,  43  Iowa,  418. 
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the  winner  to  return  it  to  him  by  pointing  a  pistol 
at  him.179 

BURGLARY. 
SECTION  114.    DEFINITION  AND  ELEMENTS. 

Burglary  is  the  breaking  and  entering  into  the 
dwelling  house  of  another  in  the  night  time  with 
intent  to  commit  a  felony.180 

A  burglar  is  he  that  by  night  breaketh  and  en- 
tereth  into  a  mansion-house,  with  intent  to  commit 
a  felony.181 

At  common  law  the  dwelling  house  includes  out- 
houses, barns,  stables,  cow-houses,  or  dairy  houses, 
although  not  under  the  same  roof,  provided  they  are 
a  parcel  thereof,  within  a  ^common  inclosure.182 

The  common  law  definition  of  burglary  has  been 
materially  enlarged  by  statutory  provisions  of  the 
different  states,  so  that  the  offense  may  be  committed 
in  the  day  time  as  well  as  night  time;  and  it  is  ex- 
tended to  include  different  kinds  of  buildings  besides 
dwelling  houses.183 

SECTION  115.    BREAKING  AND  ENTERING  ESSENTIAL. 

There  must  be  a  breaking  and  entering  as  well 
as  the  intent  to  commit  a  felony  or  other  offense.184 

Actual  breaking  means  the  making  of  an  opening 
or  mode  of  entrance  into  a  building  by  some  degree 

179  Sikes  vs.  Com.,   17  Ky.,   1353;  State  vs.  Hecox,  83  Mo.,  531; 

Brown  vs.  State,  28  Ark.,  126  4     Blackstone's     Com.,     225; 

180  Underbill's  Cr.    Ev.,   Sec.    371;'  1  Hale,  P.  C.,  553;   People  vs. 

Bergeron   vs.   State,   53  Neb.,  Alpin,  86  Mich.,  393. 

752;     Hughes    Cr.    Law,    Sec.  18S  Hughes     Cr.     Law,     Sec.     692. 

692.  18«  Underbill's   Cr.   Ev.,   Sec.   371; 

181  4  Blackstone  Com.,  224.  Greenl.   Ev.,   Sec.   74;    Miller 
181  Hughes    Cr.     Law,     Sec.     699;  vs.  State,  77  Ala.,  41. 
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of  force,  but  it  does  not  necessarily  contemplate  the 
destruction  of  any  part  of  the  building.185 

The  lifting  of  the  latch  and  opening  the  door,  or 
the  forcible  removal  of  any  thing  by  which  the  door 
is  closed,  or  opening  a  screen  door  hung  on  springs, 
constitutes  a  breaking.186 

Also  the  entering  of  an  inner  door  after  entering 
the  house  without  force  with  intent  to  commit  a 
felony  in  some  part  of  the  house  is  burglary.187 

But  the  entering  of  an  open  door  of  a  house  with- 
out the  use  of  force  is  not  a  breaking  and  entering,188 
unless  such  entering  is  made  burglary  by  statute,  as  is 
the  case  in  Illinois  and  perhaps  in  other  states.189 

So  the  removal  of  a  window  screen  fastened  to 
the  window  by  nails,  or  the  removal  of  a  window 
fastening  and  lifting  up  the  window,  or  raising  the 
window  and  entering  with  intent  to  commit  some 
felony  or  other  offense  is  burglary.190 

Descending  a  chimney  by  the  common  law  with 
criminal  intent  is  a  breaking.191 

Entering  the  house  through  the  guise  of  friend- 
ship or  business  with  criminal  intent,  is  a  burglarious 
entry.192 

The  least  degree  of  entrance  with  any  part  of  the 
body  or  with  an  instrument  such  as  a  hook  in  the  hand 
used  in  drawing  goods  out  of  a  window  is  sufficient.193 

M  Metz  vs.   State,  46  Neb.,  547;  2  Ohio,  D.  C..  102;  People  vs. 

Lyons  vs.  People,  68  111.,  271;  Barry,  94  Cal.,  481. 

State  vs.  Robertson,  32  Tex.,  1W  111.  Stat.,  Chap.  38,  Sec.  36. 

159;  U.  S.vs.  Bowen,4  Cranch,  18°  State  vs.  Ward,  43  Com.,  489. 

C.    C.,    604;     Sims   vs.    State,  1Bl  4  Blackstone  Com.,  226. 

136  Ind.,  358.  1M  Johnson  vs.  Com.,  85  Pa.  St.,  54; 
188  Hughes  Cr.  Law,  Sec.  694.  Dutcher  vs.  State,  18  Ohio,  317; 

187  State    vs.    Clark,    42   Vt.,    629;  1M  4  Blackstone  Com.,  227;    State 

Rolland  vs.  Com.,  85  Pa.  St.,  vs.   Crawford,   8   N.    D.,   539; 

66;     Scripture    vs.    State,    42  Pressley  vs.  State,  111  Ala.,  34; 

N.  H.,  485.  Walker  vs.  State,  63  Ala.,  49; 

188  Hamilton    vs.    State,    11    Tex.  Miller  vs.  State,  77  Ala.,  44; 

App.,    116;    Green   vs.   State,  3  Greenl.  Ev.,  Sec.  76. 

68  Ala.,  539;   State  vs.  Rivers, 
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SECTION    116.    BREAKING    IN    THE    NIGHT   TIME. 

Under  the  common  law  definition  of  burglary 
the  breaking  and  entering  must  take  place  in  the 
night  time. 

On  this  element  of  the  crime  Blackstone  makes 
the  following  comment :  As  to  what  is  reckoned  night 
and  what  day  for  this  purpose,  anciently  the  day  was 
accounted  to  begin  only  at  sun-rising,  and  to  end 
immediately  upon  sun-set;  but  the  better  opinion 
seems  to  be  that  if  there  be  daylight  or  crepusculum 
enough  begun  or  left  to  discern  a  man's  face  withal, 
it  is  no  burglary.  But  this  does  not  extend  to  moon- 
light.194 

SECTION   117.    SERVANTS  COMMITTING  BURGLARY. 

If  a  servant  having  charge  of  a  house  enters  one 
of  its  rooms  which  he  is  not  permitted  to  enter  and 
steals  goods  therein,  he  is  guilty  of  burglary.195 

So  a  domestic  servant  having  charge  of  a  house, 
conspiring  with  others  who  are  not  servants,  to  enter 
the  house  and  steal  goods  therein,  is  guilty  of  burglary 
though  such  act  committed  by  the  servant  alone 
would  not  be  burglary.196 

The  breaking  into  a  building  with  intent  to  steal 
money  from  a  safe  therein,  has  been  held  to  be  burglary 
although  the  safe  contained  no  money  and  was  not 
used  for  keeping  money  in  at  any  time.197 

SECTION    118.    BURGLARY   OF   A   DWELLING-HOUSE. 
Every  house  used  for  the  dwelling  and  habitation 

194  4  Blackstone  Com.,  224;   1  Hale,  19fl  Keiderluck  vs.   State,   23  Tex. 

P.  C.,  550;    Hughes  Or.  Law,  App.,   38;    Hughes   Cr.   Law, 

Sec.  693.  Sec.  709. 

»•  Hild    vs.    State,    67    Ala.,    39;  IOT  State  vs.  Beal,  37  Ohio  St.,  108. 

Lowder  vs.  State,  63  Ala.,  143.  Contra  See  vs.  State    56  Ga , 

477;  Hughes  Cr.  Law,  Sec.  707. 
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of  man  is  taken  to  be  a  mansion-house  within  the 
meaning  of  the  law. 

A  mere  temporary  absence  of  the  inhabitants 
of  a  house  which  is  in  fact  a  dwelling-house  does  not 
change  its  character  as  such,  if  the  occupants  left 
with  the  intention  to  return.198 

It  is  well  settled  that  to  constitute  a  building  a 
dwelling  house,  it  is  not  necessary  that  any  person 
should  be  actually  in  the  house  at  the  time  a  burglary 
is  committed.  Nor  will  a  dwelling  house  cease  to  be 
such  because  of  the  temporary  absence  of  its  occupants, 
even  though  another  dwelling  place  may  be  estab- 
lished for  the  time  being.  In  all  such  cases  the 
intention  to  return  is  the  controlling  considera- 
tion.199 

The  owner  by  visiting  a  house  once  or  twice  a 
year  and  sleeping  in  it  occasionally  does  not  make 
it  a  dwelling  house  if  it  is  unoccupied  during  the  rest 
of  the  year.200 

A  mere  tent  or  booth  erected  in  a  market  or  fair 
is  not  a  dwelling-house  for  the  purpose  of  burglary;201 
nor  is  a  canal  boat  which  has  become  grounded, 
though  used  as  a  dwelling-house  by  the  captain 
thereof.202 

Merely  sleeping  in  a  house  or  store  to  protect 
the  premises  does  not  make  it  a  dwelling-house. 
But  where  a  building  is  used  partly  as  a  storehouse 
and  other  parts  of  it  as  a  dwelling  by  the  owner,  it 
is  his  dwelling-house.203 

198  Scott  vs.   State,  62  Miss.,  781.  *»  Hughes  Cr.  Law,  Sec.  701. 

1W  Schwabacker    vs.    People,    160  **  People  vs.  Dupree,  98  Mich.,  26; 

111.,  618,  626.  State  vs.  Potts,  75  N.  C.,  129; 

100  Scott  vs.  State,  62  Miss.,  782.  1  McClain  Cr.  Law,  Sec.  494. 
»  4  Blackstone,  225;  1  Hale,  P. 

C.,  557. 
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SECTION    119.    BURGLARY   OF   STOREHOUSE,    WARE- 
HOUSE, SHOP. 

Under  statutory  provisions  relating  to  the  burg- 
lary of  different  buildings,  "warehouse"  includes  a 
covered  structure,  used  for  storing  bales  of  cotton, 
though  open  on  one  side  or  end.204  And  warehouse 
or  storehouse  includes  a  livery  stable.205 

So  is  a  structure  in  which  corn  is  stored  a 
warehouse.208 

A  storehouse  includes  a  meathouse.207  A  store 
is  a  place  in  which  merchandise  is  kept  for  sale.208 
A  store  is  not  a  shop  nor  is  a  storeroom  a  storehouse.209 

SECTION   120.     "ANY   OTHER   BUILDING"   DEFINED. 

The  words  "any  other  building"  in  which  the 
crime  of  larceny  may  be  committed  is  of  the  same 
kind  with  the  particular  class  mentioned  and  will 
include  chicken  houses,  though  the  term  chicken- 
house  is  not  specifically  mentioned  in  the  statute.210 

The  term  other  building  includes  a  court  house, 
though  the  property  so  occupied  belongs  to  a  private 
person.211 

The  statutory  words  "other  erection  or  enclosure" 
does  not  include  a  vault  for  the  interment  of  the  dead, 
built  entirely  above  the  ground  on  a  stone  foundation.212 

SECTION  121.    FELONIOUS  INTENT  ESSENTIAL. 
A  felonious  intent  is  an  essential  element  to  con- 
stitute burglary.    The  person  breaking  and  entering 
a  building  must  intend  to  commit  a  felony  therein 

**  Hagan  vs.  State,  52  Ala.,  373.  «•  Hagar  vs.   State,  35  Ohio  St., 

"•  Webb  vs.  Com.,  18  Ky.  L.,  220.  268. 

108  Metz   vs.   State,   46  Neb.,  547.  «°  Gillock  vs.  People,  171  111.,  308. 

"  Benton  vs.  Com.,  91  Va.,  782.  »»  State  vs.  Rogers,  54  Kan.,  683; 

108  Com.    vs.    Whalen,    131    Mass.,  Hughes  Cr.  Law,  Sec.  704. 

419;     State    vs.    Canney,    19  f11  People  vs.  Richards,  108  N.  Y., 

N.  H.,  135.  141;   Wood  vs.  State,  18  Fla., 

967;  Hughes  Cr.  Law,  Sec.  704. 
Vol.  X— 7. 
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under  the  common  law,  otherwise  there  is  no  offense. 

Therefore,  if  one  enters  a  house  for  a  different 
purpose  which  is  not  a  felony  or  crime,  he  does  not 
commit  burglary,  although  he  may  break  and  enter 
the  building  without  the  consent  of  the  owner. 

For  example,  if  a  man  enters  a  house  for  the 
purpose  of  meeting  a  lewd  woman  with  whom  he  had 
been  holding  sexual  relations,  and  for  no  other  purpose, 
then  his  act  would  not  be  burglary.213 

So  where  the  owner  consents  and  arranges  that 
a  larceny  may  be  committed  in  his  building  for  the 
purpose  of  detecting  suspected  thieves,  and  the  arrange- 
ment is  carried  out  by  his  detectives,  there  is  no  burg- 
lary.214 

SECTION    122.       EVIDENCE    OF    GOODS    TAKEN    BY 

BURGLARY. 

One  found  in  the  possession  of  recently  stolen 
goods  taken  in  the  commission  of  a  burglary  will  be 
presumed  to  have  committed  the  burglary  in  the 
absence  of  any  reasonable  explanation  as  to  how  he 
came  into  possession  of  the  property.215  And  evidence 
that  goods  so  taken  were  found  in  possession  of  the 
wife  of  the  accused,216  or  in  possession  of  a  person  with 
whom  he  associated  before  and  after  the  burglary, 
is  competent.217 

111  Robinson  vs.  State,  53  Md.,  151; 

State    vs.    Worthem    (Iowa), 

82   N.  W.,   910;    Hughes   Cr. 

Law,  Sec.  710. 
««  Love  vs.  People,  160  111.,  508; 

Lyons,    68    111.,    280;     People 

vs.    McCord,    76    Mich.,    200; 

Hughes    Cr.    Law,    Sec.    711. 
«•  Flannigan  vs.  People,  214  111., 

170,   179;    Magee   vs.  People, 

139    111.,    140;     Langford    vs. 

People,  134  111.,  444.    But  see 

Porterfield  vs.  Dom.,  91  Va., 

801;     State    vs.    Shaffer,    59 

Iowa,  290;   People  vs.  Frazier, 

2   Wheeler  Cr.   (N.   Y.),   55. 


118  Medicus    vs.   State    (Tex.  Cr.), 

22  S.  W.,  878. 
*"  Frazier  vs.  State,  135  Ind.,  38; 

Branson  vs.  Com.,  92  Ky.,  330; 

Riding  vs.  State,  40  Tex.  Cr., 

452.  See  also  State  vs.  Tilton, 

63  Iowa,   117;    Shropshire  vs. 

State,  69  Ga.,  273;   Sparks  vs. 

State,  111  Ga.,  836;    State  vs. 

Warford,  106  Mo.,  55;  Jackson 

vs.  State,  28  Tex.  App.,  370; 

King  vs.  State,  99  Ga.,  686; 

People  vs.  Gordon,  40  Mich., 

716;     State    vs.    Powell,    61 

Kan.,  81. 


OFFENSES   AGAINST   PROPERTY. 


99 


SECTION    123.    BURGLAR'S    TOOLS    AS    EVIDENCE. 

Any  tools  or  implements  adapted  to  the  purpose 
of  burglary  found  in  possession  of  one  charged  with 
burglary  soon  after  the  commission  of  the  crime,  may 
be  introduced  in  evidence  against  him.218 

FORGERY. 

SECTION  124.    DEFINITION  AND  ELEMENTS. 

Forgery  is  the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another's  rights.219 

The  writing  alleged  to  be  forged  must  be  such 
an  instrument  which,  if  genuine,  would  be  effective, 
or  would  effect  the  transfer  of  property  f20  or  if  genuine 
would  operate  as  the  foundation  of  another's  liability 
or  prejudice  his  rights.221 

But  it  is  not  necessary  that  any  one  should 
actually  be  injured  or  defrauded  by  the  forged  writing; 
it  is  sufficient  if  it  would  probably  injure.222 

SECTION  125.    THE  NATURE  OF  FORGERY. 

The  nature  of  the  offense  in  writing  or  changing 
a  document  consists  in  endeavoring  to  give  an  appear- 
ance of  truth  to  a  mere  deceit  and  falsity,  to  make 
it  appear  that  one  did  an  act  when  in  fact  he  did  not, 
or  that  a  person  did  some  act  at  a  time  when  it  was 
not  done,  with  the  intention  of  defrauding.223 

Under    the    definition    of   forgery   any   material 

n8  Bruen  vs.  People,  206  111.,  417, 

423;   Williams  vs.  People,  196 

111.,  173,  176;  People  vs.  Hope, 

62    Cal.,    291;     Cornwall    vs. 

State,  91  Ga.,  277;   Underbill's 

Cr.  Ev.,  Sec.   375;    State  vs. 

Franks,  64  Iowa,  39. 
119  4   Blackstone   Com.,   247. 
*»  Brown  vs.  People,  86  111.,  241, 

Waterman  vs.  People,  67  111., 

93;    Hendricks  vs.   State,   26 


Tex.   App.,    176. 
Com.  vs.  Ray,  3  Gray  (Mass.), 

446;    State  vs.  Briggs,  34  Vt., 

501;    Gannire  vs.   State,   104 

Ind.,   444;    State   vs.   Auken, 

98  Iowa,  674. 
Rex  vs.  Ward,  2  East  P.  C.,  861; 

13  Am.  and  Eng.  Ency.  Law, 

1085  (2nd  Ed.). 
State  vs.  Redstrake,  39  N.  J.  L., 

365. 
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alteration  of  a  genuine  instrument  by  which  a  new 
operation  is  given  it,  is  a  forgery  of  the  whole  instru- 
ment, if  done  with  intent  to  defraud.224 

For  instance  the  changing  of  the  date  of  a  genuine 
instrument  making  it  appear  to  have  been  executed 
at  a  different  date  than  when  it  really  was  executed, 
and  the  false  date  is  material  to  the  operation  of  the 
instrument,  it  is  a  forgery  of  the  whole  of  it,  if  done 
with  intent  to  defraud.225 

SECTION  126.    ENGRAVING,  PRINTING,  PHOTOGRAPH- 
ING. 

A  writing  includes  anything  done  not  only  with 
a  pen,  but  also  by  engraving,  printing,  photographing, 
or  by  pasting  the  name  of  another  without  authority.228 

SECTION  127.  FORGERY,  HOW  COMMITTED. 
Forgery  may  be  committed  by  signing  the  name 
of  another,227  by  the  use  of  fictitious  names,228  by  the 
fraudulently  filling  in  of  blank  checks,  notes,  accept- 
ances, and  like  instruments  of  a  commercial  character, 
and 229  by  the  use  of  one's  own  name  when  it  is  the 
same  name  as  that  of  another's,  if  done  with  fraudulent 
intent.230 

SECTION    128.    INSTRUMENTS    NOT    SUBJECTS    OF 

FORGERY. 
An  instrument  absolutely  void  on  its  face  which 


"*  Owen  vs.  Brown.  70  Vt.,  521; 
State  vs.  Wooderd.  20  Iowa, 
541;  Com.  vs.  Hyde,  94  Ky., 
517;  3  Greenl.  Ev.,  104; 
2  East,  P.  C.,  861;  Hughes  Cr. 
Law,  Sec.  897. 

•"  Queen  vs.  Riley,  1  Q.  B.  D.,  309 
S.  C.;  10  Am.  Cr.  R.,  406 
(Telegram). 

m  13  Am.  and  Eng.  Ency.  Law, 
1086.  (2nd  Ed.) 

*r  Lemasters  vs  State,  95  Ind., 
367;  Rudicel  vs.  State,  111 
Ind.,  595;  Com.  vs.  Henry, 
118  Mass.,  460;  Fonville  vs. 


State,  17  Tex.  App.,  368. 

•*  U.  S.  vs.  Mitchell,  1  Baldw. 
(U.  S.),  366;  Ex  parte  Hibbs, 
26  Fed.,  421;  People  vs. 
Warner,  104  Mich.,  337;  State 
vs.  Hahn,  38  La.,  169;  Las- 
celles  vs.  State,  90  Ga.,  347. 

*"  Wilson  vs.  South  Park  Com., 
70  111.,  46;  Rex  vs.  Hart, 
7  C.  and  P.,  652;  People  vs. 
Sickie,  62  Hun.  (N.  Y.),  402. 

"°  3  Greenl.  Ev.,  Sec.  103;  U.  S. 
vs.  Long,  30  Fed.,  678;  People 
vs.  Peacock,  6  Cow.  (N.  Y.),  73; 
Barfield  vs.  State,  290  Ga.,  127. 
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could  work  no  injury  to  any  one  cannot  be  made  the 
subject  of  forgery,  if  genuine.231 

Also  if  an  instrument  is  so  imperfect  and  so 
incomplete  that  no  one  could  be  defrauded  by  it,  it 
cannot  be  the  basis  of  forgery.232 

An  instrument  not  signed  by  any  one  creates  no 
obligation;  it  is  merely  a  blank  paper  and  not  the 
subject  of  forgery.233 

The  passing  of  a  genuine  bank  bill  of  a  bank  of 
another  state  which  has  no  legal  value  in  Illinois  and 
purports  to  have  none  is  not  a  violation  of  the  statute 
of  Illinois  denning  forgery.234 

A  certificate  issued  by  a  clerk  of  a  court  certifying 
that  a  juror  had  attended  court  a  certain  number  of 
days,  entitling  him  to  payment  for  such  attendance, 
not  being  authorized  by  law,  is  void  and  therefore 
not  the  subject  of  forgery.235 

Trade  marks  and  labels  are  not  the  subject  of 
forgery  at  common  law.236 

But  an  instrument  apparently  void  on  its  face, 
may  still  be  made  the  basis  of  forgery  by  the  averment 
of  extrinsic  facts.237 

Thus  an  instrument  which  from  its  words  and 
figures  seem  to  be  unintelligible,  as  "Due  8,  25  Askew 
Brother,"  may  be  made  the  basis  of  forgery  by  the 
averment  in  the  indictment  of  such  extrinsic  facts 
as  will  make  it  intelligible.238 


181  Roode  vs.   State,   5  Neb.,  174;  »M  White  vs.  Wagar,  185  111.,  195, 

State  vs.  Young,  46  N.  H.,  266;  204. 

3  Greenl.  Ev.,  Sec.  103.  »  Lee  vs.  State  (Ala.),  23  So.,  669; 

m  People  vs.  Galloway,  17  Wend.  Powers  vs.  State,  87  Ind.,  97; 

(N.    Y.),    540;     Williams    vs.  Baysinger  vs.  State,  77  Ala., 

State,  51  Ga.,  535.  63;  U.  S.  vs.  Shellmire,  1 

133  U.  S.  vs.  Sprague,  48  Fed.,  828.  Bald.  (U.  S.),  370;  Rex.  vs. 

34  Gutchins  vs.  People,  21  111.,  641.  Ward,  2  Easr.,  D.  C.,  861. 

•"  Fer.  vs.  Delana,  3  Okla.,  573.  *  Cembert  vs.  State,  53  Ala.,  467; 

Hughes  Cr.  Law,  Sec.  945. 
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SECTION    129.    UTTERING    A    FORGED    INSTRUMENT. 

The  offense  of  uttering  a  forged  instrument 
consists  in  offering  it  to  another  with  the  intent  to 
defraud,  knowing  that  it  is  forged.239 

The  uttering  of  a  forged  instrument  is  a  separate 
and  distinct  offense  from  the  making  of  it.240 

To  utter  such  instrument  is  to  offer  it  as  genuine 
whether  it  is  taken  or  not.241 

The  crime  is  complete  if  the  accused  intends  to 
defraud  another  whether  he  is  actually  defrauded  or 
not.242 

The  accused  must  not  only  know  that  the  in- 
strument was  forged,243  but  he  must  intend  to  defraud 
at  the  time  of  offering  it.244  And  to  constitute  the 
offense  of  uttering,  the  instrument  offered  must  be 
the  subject  of  forgery,  otherwise  there  is  no  offense.245 

SECTION   130.     POSSESSION,  DELIVERY,  WHEN  NO 

OFFENSE. 

The  mere  making  and  having  possession  of  a 
forged  instrument  do  not  necessarily  show  an  intent 
to  defraud;  such  making  or  possession  is  evidence, 
it  is  true,  but  it  cannot  be  said  that  it  proves  a  fraud- 
ulent intent.246 


«•  Smith  vs.  State,  20  Neb.,  284; 

Reg.  vs.  Sherman,  6  Cox,  C.  C., 

312;      Elsey     vs.     State,     47 

Ark    572 
•*  State ''vs.   Mills,   146  Mo.,   195; 

State  vs.  Hahn,  38  La.,  169. 
841  People  vs.  Caton,  25  Mich.,  388; 

McGregor  vs.  State,  16  Ind.,  9; 

Espalla  vs.  State,  108  Ala.,  38; 

State  vs.  Mills,  146  Mo.,  195. 
90  Beson  vs.  State,  124  Ala.,  92. 
843  Elset  vs.  State,  47  Ark  572; 

Miller  vs.  State,  51  Ind.,  405. 

O'Connel  vs.  State,  55  Ga.,  191; 

U.    S.    vs.    Carter,    2   Cranch, 

C.  C.,  243;    People  vs.  Smith, 

103    Cal.f    563;     Hughes    Or. 


Law,  Sec.  917. 

144  U.  S.  vs.  Mitchell,  1  Baldw. 
(U.  S.),  366;  People  vs. 
Caton,  25  Mich.,  388;  State  vs. 
Williams,  66  Iowa,  573;  Leon- 
ard vs.  State,  29  Ohio  St.,  408. 

«s  Anderson  vs.  State,  20  Tex.  App., 
598;  State  vs.  Anderson,  30 
La.,  557.  But  see  3  Greenl.  Ev., 
Sec.  110,  366;  State  vs.  Red- 
strake,  39  N.  J.  L.,  365,  held 
not  uttering. 

146  Fox  vs.  People,  95  111.,  76; 
Kotter  vs.  People,  150  111.,  441; 
Miller  vs.  State,  51  Ind.,  405. 
But  see  Williams  vs.  State.  152 
Mo.,  115. 
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Nor  is  the  mere  delivery  of  such  an  instrument 
sufficient  to  constitute  forgery,  under  a  statute  making 
it  forgery  to  attempt  to  pass  a  forged  instrument.247 

The  mere  possession  of  counterfeit  coins  or  in- 
struments by  which  made  is  not  an  offense  at  common 
law.248 

SECTION  131.    THE  PERSON  DEFRAUDED. 

It  is  not  essential  to  show  that  the  accused  in- 
tended to  defraud  the  particular  person  named  in 
the  indictment.249 

According  to  this  principle  it  is  not  necessary 
to  allege  to  whom  nor  by  whom  the  forged  instru- 
ment was  passed.250  But  in  some  states  the  contrary 
is  the  rule.251  Generally  there  are  two  persons  who  may 
be  defrauded,  the  one  whose  name  is  forged  and  the 
one  upon  whom  the  instrument  is  passed.252 

SECTION  132.    THE  FORGED  INSTRUMENT  AS  EVIDENCE. 

The  instrument  alleged  to  have  been  forged  must 
be  produced  on  the  trial  or  its  absence  accounted  for, 
before  secondary  evidence  of  its  contents  is  admissi- 
ble ; 253  and  when  the  instrument  cannot  be  produced 
and  its  absence  is  satisfactorily  accounted  for,  then  a 
copy  of  it  which  can  be  sworn  to  is  the  next  best 
evidence.254 


247  People  vs.   Compton,   123  Cal., 

403. 

248  U.  S.  vs.  Wright,  2  Cranch,  68; 

Hughes    Cr.    Law,    Sec.    925. 

249  Anson  vs.  People,  148  111.,  502; 

3  Greenl.  Ev.,  Sec.  18. 

250  Swain  vs.  People,  4  Scam.  (111.), 

179;  State  vs.  Hart,  67  Iowa, 
142;  State  vs.  Goodrich,  67 
Minn.,  176. 

251  State  vs.  Newland,  7  Iowa,  242; 

State  vs.  Samuels,  144  Mo.,  68. 

252  Round   vs.    State,    78  Me.,   42; 

Anson  vs.  People,  148  111.,  494, 
602. 


253  State  vs.  Cole,  19  Wis.,  129; 
State  vs.  Lowry,  42  W.  Va., 
205;  People  vs.  Seittland,  77 
Mich.,  53;  Hughes  Cr.  Law, 
Sec.  964;  Duffin  vs.  People, 
107  111.,  113.  Photographic 
copy  used,  the  original  having 
faded. 

854  U.  S.  vs.  Britton,  2  Mason  (U. 
S.),  464;  Thompson  vs.  State, 
30  Ala.,  28;  Pendleton  vs. 
Com.,  4  Leigh  (Va.),  694. 
(Cannot  be  found,  probably 
lost.)  Com.  vs.  Snell,  3  Mass., 
82  (secreted  to  protect  accused). 
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If  the  instrument  is  in  the  possession  of  the 
accused  notice  must  be  given  to  produce  it  before  evi- 
dence of  its  contents  is  admissible.255 

SECTION  133.    EVIDENCE  OF  OTHER  FORGERIES. 

Evidence  that  the  accused  committed  other 
similar  forgeries  about  the  same  time  of  that  charged, 
is  competent  to  show  criminal  intent.258  And  of  course 
several  forgeries  may  be  shown  in  evidence  where  they 
form  part  of  one  and  the  same  transaction,  being 
part  of  the  res  gestae.257  But  there  must  be  strict 
proof  that  such  other  instruments  are  forgeries,  other- 
wise it  is  error  to  permit  them  in  evidence.258  And  the 
burden  is  on  the  prosecution  to  prove  such  other  alleged 
forgeries.259  And  the  same  rule  governs  on  the  trial 
of  a  charge  of  having  possession  of  or  uttering  an 
instrument  alleged  to  be  forged.260 

On  a  charge  of  forgery  evidence  of  uttering  an 
instrument  alleged  to  be  forged  is  competent  as  tending 
to  prove  criminal  intent.261 

ARSON. 

SECTION  134.    DEFINITION  AND  ELEMENTS. 
Arson  is  the  malicious  burning  of  the  house  of 


«•  State  vs.  Lowry,  42  W.  Va.,  205. 
*»  State  vs.  Saunders,  68  Iowa,  370; 

McGregor  vs.  State,  16  Ind.,  9; 

Cross  vs.  People,  47  PL,  152; 

State    vs.    Hodges    (Mo.),    45 

S.  W.,  1093;   People  vs.  Ever- 

hardt,  104  N.  Y.,  591. 
«7  People  vs.  Evehardt,  104  N.  Y., 

591;     Fox  vs.   People,  95  111., 

71;   Hughes  Cr.  Law,  Sec.  975. 
w  Anson  vs.  People,  148  111.,  494; 

People  vs.  Altman,  147  N.  Y., 

473;     State  vs.  Lowry,  42  W. 

Va.,  205;  People  vs.  Whitman, 


114  Cal.,  338;  People  vs.  Bird, 
124  Cal.,  32;  State  vs.  Wills 
(Minn.),  73  N.  W.,  177;  State 
vs.  Swan,  60  Kan.,  461;  Con- 
tra, Barnes  vs.  Com.  (Ky.),  41 
S.  W.,  772. 

«•  People  vs.  Bird,  124  Cal.,  32; 
Hughes  Cr.  Law,  Sec.  974. 

260  13  Am.  &  Eng.  Ency.  Law,  1110 
(2nd  Ed.). 

Kl  Cohn  vs.  People,  7  Colo  274; 
U.  S.  vs.  Brooks,  3  McArthus 
(D.  C.),  315. 
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another.  The  term  house  imports  a  dwelling  house 
at  common  law.262  Arson  is  a  felony  at  common  law. 

The  burning  of  any  part  of  a  dwelling  house, 
however  small,  completes  the  crime.263  But  the  offense 
is  not  complete  if  the  building  is  merely  scorched  or 
smoked.264 

By  statutory  provisions  of  the  different  states, 
the  common  law  definition  of  arson  has  been  materially 
enlarged  so  as  to  include  other  different  kinds  of  build- 
ings and  property  besides  dwelling  houses. 

The  building  must  be  a  dwelling-house — a  place 
of  residence.265  A  house  built  for  and  once  occupied 
as  a  dwelling  house  but  unoccupied  at  the  time  of  the 
burning  is  not  a  dwelling-house.268  But  if  the  occupants 
be  only  temporarily  absent  it  is  a  dwelling-house.267 
A  penitentiary  in  which  officers  and  others  live  is 
a  dwelling-house;268  and  so  is  a  jail  containing  pris- 
oners.269 

The  curtilage  of  a  dwelling-house  is  the  space 
necessary  and  used  for  family  purposes  in  carrying 
on  domestic  employments.  It  need  not  be  separated 
from  the  other  lands  by  a  fence.269*  An  outhouse 
situated  within  the  curtilage  is  a  part  of  the  dwelling- 
house.270 


*»  1  Hale  P.  C.,  566;  4  Blackstone 
Com.,  220;  2  East  P.  C.,  1015. 

**  State  vs.  Mitchell,  5  Ired,  350; 
Com.  vs.  Tucker,  110  Mass., 
403;  Delaney  vs.  State,  41 
Tex.,  601;  State  vs.  Taylor, 
45  Me.,  322;  Underbill's  Cr. 
Ev.,  Sec.  367;  4  Blackstone 
Com.,  222. 

»«  Underbill's  Cr.  Ev.,  Sec.  367; 
Woolsey  vs.  State,  30  Tex. 
App.,  346. 

*>*  State  vs.  Warren,  33  Me.,  30; 
People  vs.  Handley,  93  Mich., 
46;  Henderson  vs.  State,  105 
Ala.,  82;  Hughes  Cr.  Law,  Sec. 
832. 


*•  Hooker  vs.  Com.,  13  Gratt  (Va.), 

763;    State  vs.  Clark,  7  Jones 

(N.  C.),  167. 
*"  Meeks  vs.  State,  102  Ga.,  572; 

State  vs.  Warren,  33  Me.,  30; 

State  vs.  McGowen,  20  Conn., 

245. 

268  State  vs.  Johnson,  93  Mo.,  73. 
289  State  vs.  Collins,  2  Idaho,  1182; 

Hughes,  Cr.  Law,  Sec.  837. 
26911  State  vs.  Shaw,  30  Me.,  523;  4 

Blackstone  Com.  221. 
170  State  vs.  Roper,  88  N.  C.,  65; 

Hester  vs.  State,  17  Ga.,  130; 

Whiteside  vs.  State,  44  Term., 
175. 
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SECTION  135.    OTHER  BUILDINGS  INCLUDED. 

A  school  house  is  included  in  the  words  of  the 
statute,  "any  other  outhouse  not  part  of  the  dwelling- 
house.'  '  And  dwelling-house  includes  a  school-house.271 

The  statutory  words,  "barn,  stable,  coach-house, 
gin-house,  store-house  or  ware-house"  do  not  embrace 
a  corn-crib.272  A  building  constructed  of  logs  in  one 
part  of  which  horses  are  kept  and  in  another  part  hay 
and  oats  is  a  barn.273 

A  building  used  by  the  owner  in  storing  his  tools 
and  materials  in  his  business  is  included  in  "ware- 
house." 274  A  shop  includes  a  house  in  which  small 
quantities  of  goods  of  any  kind  are  sold,  or  in  which 
mechanics  work  or  sometimes  keep  their  manufactured 
goods  or  wares.275 

SECTION    136.    BURNING    ONE'S    OWN    HOUSE. 

It  is  not  arson  for  one  to  burn  his  own  house; 
it  must  be  the  house  of  another.276 

A  tenant  is  not  guilty  of  arson  in  burning  the 
building  occupied  by  him  as  a  tenant.277  And  if  the 
owner  of  a  house^procures  another  to  burn  it,  neither 
is  guilty  of  arson.278 

The  wife  cannot  be  guilty  of  arson  in  burning 
her  husband's  dwelling  though  living  separate  and 
apart  from  him  at  the  time.  Nor  can  the  husband 


171  Hughes  Cr.  Law,  Sec.  836. 

*™  State  vs.  Jester,  47  S.  C.,  2;  Cook 

vs.  State,  83  Ala.,  62. 
m  State  vs.  Cherry,  63  N.  C.,  493; 

Hughes  Cr.  Law,  Sec.  834. 
*"  Com.  vs.  Uhrig,  167  Mass.,  420; 

Carter  vs.  State,  106  Ga.,  372. 

278  State  vs.  Morgan,  98  N.  C.,  641. 

279  Roberts  vs.  State,  7  Coldw.,  359; 

People  vs.  De  Winton,  113 
Cal.,  403;  State  vs.  Keena,  63 
Conn.,  329. 


177  Garett  vs.  State,  109  Ind.,  527; 

State  vs.  Hannett,  54  Vt.,  83; 
State  vs.  Lyon,  12  Conn.,  487; 
Allen  vs.  State,   10  Ohio  St 
287;     2  Greenl.  Ev.,  Sec.  55 

178  Com.  vs.  Makley,  131  Mass.,  421; 

State  vs.  Haynes,  76  Me.,  307. 
Contra  by  Statute;  Schitz  vs. 
People,  25  Colo.,  261;  State 
vs.  Moore,  61  Mo.,  276. 
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commit  arson  in  burning  the  dwelling-house  his  wife 
owns  if  he  is  living  with  her  at  the  time  and  has  rightful 
possession  with  her.279 

SECTION  137.     MALICIOUS  INTENT;  MOTIVE. 

To  constitute  arson  the  burning  must  be  wilful 
and  malicious.280 

Hence  a  burning  resulting  from  mere  negligence 
or  mischance  is  not  arson.281 

An  intentional  burning  makes  the  act  wilful  and 
malicious,  and  no  special  ill-will  toward  the  owner 
is  necessary.282 

Although  malice  is  an  essential  element  of  arson, 
it  need  not  be  specifically  shown;  it  will  be  presumed 
from  the  act  where  the  circumstances  warrant  it.283 

Motive  for  committing  arson  is  always  proper 
to  be  shown,  yet  it  is  not  an  indispensable  element; 
it  is  not  material  whether  the  motive  be  gain  or  re- 
venge.284 

The  motive  for  the  burning  may  be  pecuniary,  as 
for  the  collection  of  insurance.285 

SECTION  138.    CORPUS  DELICTI,  EVIDENCE  SHOWING. 

When  the  general  fact  of  burning  has  been  shown 
by  circumstances  excluding  accident  or  natural  causes 
as  the  origin  of  the  fire,  then  the  foundation  is  laid  for 
the  introduction  of  any  competent  evidence  that  the 

179  Snyder  vs.  People,  26  Mich.,  106; 

People  vs.  DeWinton,  113  Cal., 
403;  Heard  vs.  State,  81  Ala., 
55;  Rex  vs.  March,  1  Moody, 
182;  Com.  vs.  Makely,  131 
Mass.,  421;  Contra,  Garett  vs. 
State,  109  Ind.,  527;  Emig 
vs.  Daum,  1  Ind.  App.,  146. 

180  4  Blackstone  Com.,  22;  1  Hale  P. 

C.,  569;  McDonald  vs.  People, 
47  111.,  533;  State  vs.  Carroll, 
85  Iowa,  1. 


481  Reg.  vs.  Faulkner,  13  Cox.  C.  C., 
550. 

283  State  vs.  McCarter,  98  N.  C.,  637; 

1  McClain  Cr.  Law,  Sec.  526. 
883  Byrne  vs.  State,  45  Com.,  273; 
State  vs.  Watson,  63  Me.,  128; 
Jesse  vs.  State,  28  Miss.,  100. 

284  People  vs.  Fong  Hong,  120  Cal., 

685. 

485  State  vs.  Ward,  61  Vt.,  153; 
People  vs.  O'Neill,  112  N.  Y., 
355;  Stitz  vs.  State,  104  Ind., 
359. 
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act   was   committed   by   the   accused   with   criminal 
intent.286 

The  corpus  delicti  consists  not  only  of  the  fact 
that  the  building  was  burned,  but  also  of  the  fact 
that  it  was  wilfully  fired  by  some  one.287 

SECTION  139.    EVIDENCE  OF  BURNING  OTHER  BUILD- 
INGS. 

Evidence  of  the  burning  of  other  buildings  about 
the  same  time  in  the  same  locality  is  competent  as 
tending  to  prove  the  burning  charged  where  the 
different  acts  appear  to  have  been  connected  as  one 
transaction.288 

But  evidence  of  the  burning  of  other  buildings  is 
not  competent,  unless  there  is  evidence  connecting 
the  accused  with  such  other  burning.289 

MALICIOUS  MISCHIEF. 

SECTION  140.    DEFINITION  AND  ELEMENTS. 

Malicious  mischief  is  the  wilful  or  wanton  de- 
struction of  or  injury  to  property. 

Statutes  of  the  different  states  relating  to  this 
subject  differ.  Some  statutes  relate  to  personal  pro- 
perty only,  others  to  real  estate,  while  others  are 
comprehensive  enough  to  cover  both.  For  this  reason 
more  than  any  other  perhaps  no  very  satisfactory 
definition  of  this  offense  can  be  given  and  none  can 
be  found  in  the  diversity  of  opinions. 

By  the  common  law,  malicious  mischief  is  a  mis- 

«•  Carton  vs.  People,  150  III.,  181;  Hughes  Cr.  Law,  Sec.  880. 

Phillips  vs.  State,  29  Ga.,  105;  »  State  vs.  Thompson,  97  N.  C 
Sam  vs.  State,  33  Miss.,  347.  496;  Hughes  Cr.  Law,  Sec.  887. 

187  Carlton  vs.  People,  150  111.,  181;  •*  Com.  vs.  Gauvin,  143  Mass.,  134. 
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demeanor,290  and  by  the  weight  of  authority  extends 
to  both  real  and  personal  property.291 

SECTION    141.     KILLING    AND    WOUNDING    ANIMALS. 

By  the  common  law  as  well  as  by  statutes  it  is 
a  criminal  offense  to  shoot,  wound  or  kill  domestic 
animals  found  trespassing  upon  one's  premises.  The 
owner  of  the  premises  may  use  the  necessary  force  in 
expelling  trespassing  animals  from  his  premises,  but 
the  law  forbids  him  to  inflict  an  unnecessary  injury 
upon  the  animals.292 

Such  unnecessary  injury  or  killing  will  render 
one  liable  to  a  criminal  prosecution.293 

It  has  been  held,  however,  that  one  may  kill 
trespassing  animals  if  necessary  to  preserve  his  own 
property.294 

The  infliction  of  suffering  or  cruelty  or  death  to 
any  useful  beast,  fowl  or  animal  for  amusement  or 
sport,  is  a  violation  of  a  statute  prohibiting  torture 
or  cruelty  to  animals.295 

A  statute  against  cruelty  to  animals  includes 
dog-fighting  and  cock-fighting  for  sport.296 

A  mule  is  a  domestic  animal.297 

Under  a  statute  for  killing  or  abusing  "any  horse, 
mule,  hog,  sheep,  or  other  cattle,"  and  other  domestic 
quadrupeds,  is  included  a  goat.298 

Dogs   come  within   the   term  "dumb   animals," 

"°  State  vs.  Watts,   48  Ark.,  56;  Miss.,  329;     Hughes  Cr.  Law, 

State  vs.   Simpson,  2  Hawks  Sec.  795. 

(9  N.  C.),  460.  *»  State  vs.  Neal,  120  N.  C.,  613; 

181  State  vs.  Wilson,  3  Mo.,   125;  but  see  Com.  vs.  Lewis,  140  Pa. 

State  vs.  Watt,  48  Ark.,  56.  St.,  261. 

*»  State  vs.  Snapp,  19  111.,  80.  «•  Com.  vs.  Thompson,  113  Mass., 

195  Thompson  vs.  State,  67  Ala.,  106;  457;     Finnem  vs.  State,   115 

Snapp  vs.  People,  19  111.,  80.  Ala.,  106. 

»*  Hoge  vs.  State,  11  Lea  (Term.),  m  State  vs.  Gould,  26  W.  Va.f  258. 

*28;     Stephens  vs.  State,  65  »8  State  vs.  Groves,  119  N.  C.,  822. 
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and  therefore  one  who  wilfully  kills  a  dog  commits 
an  offense.299 

But  the  setting  of  a  trap  to  catch  depredating 
dogs  coming  on  one's  premises  is  not  an  offense.300 

Tame  lions,  sea  gulls,  or  rabbits,  reduced  to  con- 
finement, do  not  come  within  the  statute.301  Pet  birds, 
such  as  parrots,  canary  or  linnet,  kept  in  captivity, 
are  included  within  the  statutory  words,  "any  horse, 
mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf,  mule, 
sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any 
other  domestic  animal."  302  Geese,  chickens  or  other 
domestic  fowls  are  included  in  domestic  animals. 303 

SECTION  142.    MALICIOUS  INTENT  ESSENTIAL. 

Under  statutes  as  well  as  the  common  law,  the 
real  essence  of  the  offense  is  malice  toward  the  owner 
of  the  animal  killed  or  injured.304  To  constitute  the 
offense  it  must  appear  that  the  injury  was  done  out 
of  a  spirit  of  cruelty,  hostility  or  revenge.  The  doing 
of  an  unlawful  act  wilfully  without  excuse,  though 
Ofdinarily  sufficient  to  establish  criminal  intent,  is 
not  alone  sufficient  under  some  statutes.305 

SECTION  143.     INTENT  NOT  ESSENTIAL,  WHEN. 

But  under  other  statutes,  malice  toward  the  owner 
of  the  property  is  not  essential;  it  is  sufficient  if  the 
act  be  done  wilfully,  without  just  cause  or  excuse,  or 

*»  Colam  vs.  Pagett,  12  Q.  B.  D. 

(L.  R.),  67  (Eng.). 
**  State  vs.  Bruner,  111  Ind.,  98; 

State  vs.  Neal,  120  N.  C.,  613. 
304  Hobson  vs.  State,  44  Ala.,  381; 

People  vs.  Olson,  6  Utah,  284; 

4  Blackstone  Com.,  243;    Rex 

vs.  Pearce,  2  East,  P.  C.,  1072; 

Hughes  Cr.  Law,  Sec.  800. 
805  Com.   vs.   Williams,    110  Mass., 

401;   State  vs.  Foote  71  Conn., 

737. 


199  McDaniels    vs.    State,    5    Tex. 

App.,  479;  Nehr.  vs.  State,  35 

Neb.,  638. 
*»  Hodge  vs.  State,  79  Tenn.,  528; 

State  vs.  Giles,  125  Ind.,  124; 

Wilcox  vs.  State,  101  Ga.,  563; 

Contra,    State    vs.    Mease,    69 

Mo.  App.,  581. 
101  Gates  vs.  Higgins,  L.  R.,  1.  Q.  B. 

D.,  16;    Harper  vs.  Marcks,  L. 

R.,  2  Q.  B.  D.,  319. 
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wantonly  and  recklessly.306  So  the  fact  that  one  has 
no  malice  toward  the  owner  of  the  house  but  that  his 
mischief  was  toward  another  person  in  the  house,  is 
no  excuse  for  an  injury  to  the  house.307  So  also  on  a 
charge  of  maliciously  tearing  down  a  fence,  the  fact 
that  the  accused  claims  the  fence  is  on  his  premises 
and  that  he  had  a  right  to  remove  it  is  no  defense.308 
Under  some  statutes  the  failure  to  supply  animals 
with  water,  food  and  shelter  is  made  criminal  without 
reference  to  intent.  The  doing  of  the  act  alone  con- 
stitutes the  offense.309 

By  act  of  Congress,  railroad  and  steamboat  com- 
panies, carrying  cattle,  sheep,  swine  or  other  animals 
from  one  state  to  another,  are  forbidden  under  a 
penalty  from  confining  such  animals  in  cars  or  boats 
longer  than  twenty-four  consecutive  hours  without 
unloading  them  for  rest,  water  and  food,  unless  pre- 
vented by  accident  or  storm.310 

BLACKMAIL,  EXTORTION,  THREATS. 

SECTION  144.     DEFINITIONS  AND  ELEMENTS. 

In  common  parlance,  blackmail  is  extortion — 
the  exaction  of  money  for  the  performance  of  a  duty, 
the  prevention  of  an  injury,  or  the  exercise  of  an  influ- 
ence. It  imports  an  unlawful  service  and  an  involun- 
tary payment.  Frequently  the  money  is  extorted  by 
threats,  or  by  operating  upon  the  fears  or  credulity, 
or  by  promises  to  conceal,  or  threats  to  expose  the 
weakness,  the  folly,  or  the  criminal  acts  of  another.311 

lw  State  vs.  Toney,  15  S.  C.,  409;  »  State  vs.  Marsh,  91  N.  C.,  633. 

Com.    vs.    Walden,    3    Cush.  *»  Com.  vs.  Curry,  150  Mass.,  509; 

(Mass.),  558;  Duncan  vs.  State,  Com.  vs.  Edmonds,  162  Ma 

49  Miss.,  331;  Mosely  vs.  State,  517. 

28  Ga.,  190.  Sl°  U.  S.  vs.  Boston  &  Co.,  15  Fed. 
*"  Funderburk  vs.  State,  75  Miss.,  209. 

20.  sn  Anderson's  Law  Dictionary, 


112 


CRIMINAL   LAW. 


Blackmailing  is  an  unlawful  act  though  not  classed 
as  a  distinct  offense.  To  charge  one  with  blackmailing 
is  equivalent  to  charging  him  with  a  crime.312 

Extortion  is  an  abuse  of  public  justice  which 
consists  in  any  officer's  unlawfully  taking,  by  color 
of  his  office,  from  any  man,  any  money  or  thing  of 
value,  that  is  not  due  to  him,  or  before  it  is  due.  The 
punishment  is  fine  and  imprisonment  and  sometimes 
a  forfeiture  of  the  office.313  Extortion,  in  a  larger  sense, 
signifies  any  oppression  under  color  of  right,  but  that 
in  a  strict  sense  it  signifies  the  taking  of  money  by  any 
officer  by  color  of  his  office,  either  where  none  at  all 
is  due,  or  not  so  much  is  due,  or  where  it  is  not  yet  due.314 

Statutes  exist  defining  extortion  substantially 
as  defined  by  common  law.315 

SECTION  145.    WHO  MAY  COMMIT  EXTORTION. 

None  but  officers  can  commit  the  offense  of  ex- 
tortion.318 Nor  are  there  accessories  in  extortion.317 
And  extortion  may  be  committed  by  any  officer, 
whether  federal,  state,  county,  municipal,  or  judicial 
or  ministerial  officer,318  including  the  deputy  of  any 
such  officer.319  And  attorneys  at  law  are  officers 
within  the  meaning  of  statutes  against  extortion.320 
The  offense  of  extortion  may  be  committed  by  a  de 
facto  officer  as  well  as  a  de  jure  one. 


321 


lu  4  Am.  &  Eng.  Ency.  Law,  577 

(2nd  Ed.). 

313  4  Blackstone  Com.,  141. 
814  1  Hawk  P.  C.,  68,  Sec.  1. 
M  12  Am.  &  Eng.  Ency.  Law,  577 

(2nd  Ed.). 
Bl«  White   vs.   State,   56  Ga.,   388; 

Kirby  vs.  State,  57  N.  J.  L., 

320. 
*"  Rex  vs.  Soggen,  1  Stra.,  73;    12 

Am.  &  Eng.  Ency.  Law,  580 

(2nd  Ed.). 
118  Reg.  vs.  Baines,    6    Mod.,  192; 


Com.   vs.   Salisbury,    152   Pa. 

St.,  554;    Rex  vs.  Seymour,  7 

Md.,  282;    Lane  vs.  State,  49 

N.  J.  L.,  573. 
IM  Com.  vs.  Saulsbury,  152  Pa.  St., 

554;    Com.  vs.  Bagley,  7  Pick 

(Mass.),  279. 
»»  Fowler  vs.  Tutle,  24  N.  H.,  9; 

Adams  vs.  Savage,  Holt,  197; 

Troy's  Case,  1  Mo.,  5. 
831  Com.  vs.  Saulsbury,  153  Pa.  St., 

554;   Kirby  vs.  State,  57  N.  J. 

L.,  320. 
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SECTION  146.    CORRUPT  INTENT  ESSENTIAL. 

As  a  general  rule,  a  corrupt  intent  is  an  essential 
element  of  this  offense.322  But  notwithstanding  this 
rule,  it  is  held  that  an  officer  charged  with  extortion 
can  not  excuse  his  act  through  mistake  or  ignorance 
of  the  law.323  To  commit  the  offense  of  extortion  the 
officer  must  act  under  color  of  his  office;324  for  if  his 
act  is  merely  the  act  of  a  private  person  and  not  in 
his  official  capacity,  there  is  no  ground  for  a  criminal 
charge.325  Nor  is  it  an  offense  if  the  unlawful  fee  be 
demanded  or  taken  from  a  person  not  liable  therefor.328 
An  officer  receiving  a  higher  fee  than  the  law  allows 
him  commits  extortion; 327  or  if  he  takes  fees  when  not 
entitled  to  any,  he  is  likewise  guilty  of  the  offense.328 
But  if  a  person  voluntarily  pays  an  officer  a  fee  to 
which  he  is  not  by  law  entitled,  with  a  knowledge 
that  he  was  not  bound  to  pay  it,  there  is  no  offense  in 
the  officer  taking  it.329 

SECTION  147.    CRIMINAL  THREAT  DEFINED. 

A  threat  is  any  menace  of  such  a  nature  and  ex- 
tent as  to  unsettle  the  mind  of  one  on  whom  it  operates 
and  to  take  away  from  his  acts  that  free,  voluntary  ac- 


IM  State  vs.  Jones,  71  Miss.,  872; 
State  vs.  Pritchard,  107  N.  C., 
921;  Cleveland  vs.  State,  34 
Ala.,  254;  Culler  vs.  State,  36 
N.  J.  L.,  125. 

•»  People  vs.  Monk,  8  Utah,  35; 
Levar  vs.  State,  103  Ga.,  42- 
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tion  which  alone  constitutes  consent.330  A  mere  oral 
threat  is  not  a  criminal  offense  at  common  law.331  But 
under  existing  statutes  a  threat  made  orally  as  well 
as  in  writing  is  an  offense.  This  offense  as  defined 
by  statute  is  frequently  called  blackmail.332  The 
making  of  any  threat  of  a  character  calculated  to 
overcome  a  firm  and  prudent  man,  for  the  purpose  of 
extorting  money  from  another,  is  an  indictable  of- 
fense.333 By  statute  it  is  a  criminal  offense  to  threaten 
to  accuse  another  of  a  crime,334  whether  the  purpose 
be  accomplished  or  not.335  The  threat  to  accuse  an- 
other with  a  crime  embodies  the  idea  of  using  any 
means  necessary  to  cause  the  person  to  be  proceeded 
against  for  the  criminal  offense.336  Under  a  statute 
making  it  an  offense  to  threaten  to  accuse  another  of 
a  crime,  with  intent  to  extort  money,  the  telling  of 
another  that  a  third  person  is  threatening  to  prosecute 
him  is  an  offense,337  and  any  such  threat  includes  any 
criminal  offense  which  may  be  prosecuted  within  the 
territorial  limits  of  the  United  States.338 

There  are  statutes  prohibiting  the  sending  or 
delivering  of  any  letter,  writing  or  document  contain- 
ing certain  kinds  of  threats,  such  as  threats  to  injure 
the  credit  or  reputation  of  another.339  Under  such  a 
statute  the  sending  of  a  letter  to  a  debtor  threatening 
to  publish  him  among  his  neighbors  as  a  bad  debtor 
unless  he  pays  a  claim  demanded,  is  an  offense.340 


110  State  vs.  Brownlee  85  Iowa,  473; 
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545. 
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The  guilt  or  innocence  of  the  person  accused  with  a 
crime  is  no  defense  to  a  charge  of  criminal  threat. 
Thus,  where  a  person  threatens  to  prosecute  another 
for  perjury  with  intent  to  compel  such  person  to  do 
an  act  against  his  will,  the  guilt  of  the  person  so 
threatened  is  no  defense.341  Under  some  statutes  the 
intent  in  making  the  forbidden  threat  is  material  and 
under  others  not,  depending  upon  the  language  de- 
fining the  offense.  The  threat  to  injure  the  person 
or  property  of  another  with  intent  to  extort  money 
or  compel  him  to  do  an  act  against  his  will,  must  be 
made  under  such  circumstances  as  to  operate  to  some 
extent  on  his  mind;342  but  under  some  statutes  this 
is  not  essential.343 

GAME  AND  FISH. 

SECTION  148.    STATUTES  REGULATING. 

In  many  of  the  states  there  are  statutes  regulating 
the  killing  of  certain  kinds  of  wild  birds  and  the  catch- 
ing of  fish  during  certain  seasons  of  the  year.  Game 
and  fish,  like  air  and  water,  to  a  large  extent,  are  the 
common  inheritance  of  mankind  and  they  belong  to 
the  entire  community  collectively,  and  always  have 
been  the  subject  of  legislative  control.344  The  power 
of  the  legislature  to  enact  laws  for  the  protection  and 
preservation  of  fish  in  the  waters  of  the  state  has  been 
so  frequently  exercised  and  so  long  and  uniformly 
acquiesced  in,  that  the  exercise  of  the  power  is  scarcely 
open  to  question.345  Fish  in  streams  or  bodies  of 
water  have  always  been  classed  by  the  common  law 

141  People     vs.     Whittemore,     102  313;   State  vs.  Bruce,  24  Me., 

Mich.,  519;    People  vs.  Choyn-  71. 

ski,  95  Cal.,  640.  M  Hughes'  Cr.  Law,  Sec.  1012; 

141  State  vs.  Brownlee,  84  Iowa,  473.  Parker  vs.  People,  111  111.,  588; 
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as  ferae  natura,  in  which  the  owner  of  the  soil  covered 
by  the  water  has  at  best  but  a  qualified  property, 
though  he  may  have  the  sole  and  exclusive  right  of 
fishing  in  such  waters.346 

SECTION  149.    FISH  WHEN  NOT  PUBLIC  PROPERTY. 

But  if  the  body  of  water,  such  as  a  lake  or  pond, 
has  become  private  property  by  draining  or  filling 
without  infringing  any  public  right,  the  rule  of  owner- 
ship is  different.347  A  statute  which  prohibits  the 
catching  of  fish  with  a  net  during  any  season  of  the 
year,  includes  the  catching  of  fish  by  any  one  in  the 
streams  on  his  own  land.348 

SECTION  150.    KILLING  WILD  BIRDS  FORBIDDEN. 

So,  also,  statutes  which  prohibit  the  killing  and 
selling  of  certain  kinds  of  birds  during  a  certain  season 
of  each  year  are  valid,-349  and  these  statutes  include 
any  such  birds  shipped  into  one  state  from  another 
for  sale.350  Birds  and  beasts  of  a  wild  nature  obtained 
by  fowling  and  hunting  are  game.351 

M  Hughes'    Cr.    Law,    Sec.    1014;  649;  See  People  vs.  Miner,  144 

People  vs.  Bridges,  142  111.,  40.  111.,  308. 

147  People  vs.  Bridges,  142  111.,  40.  •»  Magner  vs.  People,  97  HI.,  333. 

M  Com.  vs.  Follett,  164  Mass.,  477.  M1  Muel  vs.  People,  198  111.,  258; 

M  Am.  Ex.  Co.  vs.  People,  133  111.,  1  Bouvier's  Law  Dictionary. 


CHAPTER  IV. 

OFFENSES  AGAINST  PUBLIC  MORALS. 
ABORTION. 

SECTION  151.    DEFINITION  AND  ELEMENTS. 

Abortion  is  the  unlawful,  premature  expulsion 
of  the  fetus,  or  of  the  living  child  from  a  pregnant 
woman,  by  any  artificial  means,  at  any  time  of  preg- 
nancy, solely  for  the  purpose  of  preventing  the  birth 
of  a  living  child. 

The  miscarriage  of  a  pregnant  woman  consists 
in  the  premature  expulsion  of  the  ovum  or  fetus,  or 
of  the  living  child,  and  to  produce  such  miscarriage 
is  to  procure  an  abortion.1 

The  procuring  or  attempting  to  procure  a  mis- 
carriage or  abortion  was  not  an  offense  at  common 
law,  if  the  pregnant  woman  had  not  herself  felt  the 
child  alive  and  quick  within  her,  and  consented  to 
the  act.2  Quick  with  child  is  having  conceived.  With 
quick  child  is  when  the  child  has  quickened.8 

SECTION  152.    ACT  WHEN  NOT  AN  OFFENSE. 

To  procure  an  abortion  within  the  meaning  of 
the  statute  implies  an  intention  to  produce  that  effect, 
and  one  who  by  violence,  but  without  any  purpose 
to  cause  such  a  result,  does  an  injury  to  a  pregnant 

1  2  McClain,  Cr.  Law,  Sec.  1146,  State  vs.  Dickinson,  41  Wis., 

citing  Smith  vs.  State,  33  Me.,  299. 

48;   Mills  vs.  Com.,  13  Pa.  St.,  »  Reg  vs.  Wyckerly,  8  C.  &  P.,  262; 

631.  Taylor  vs.  State,  105  Ga.,  846; 

•  Hughes'    Cr.    Law,    Sec.    1917;  Hughes'  Cr.  Law,  Sec.  1917. 
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woman,  producing  miscarriage,  is  not  punishable  for 
the  crime  of  producing  abortion.4 

SECTION  153.    GIVING  Noxious  DRUG. 

The  giving  of  a  noxious  drug  to  a  woman  with 
intent  to  produce  an  abortion  is  a  misdemeanor  at 
common  law.5  The  thing  administered  to  procure 
the  miscarriage  of  a  woman  then  pregnant  with  child 
must  be  noxious  in  its  nature,  but  it  is  not  necessary 
to  prove  that  it  will  produce  that  effect.6 

SECTION  154.    THE  WOMAN  CONSENTING. 

The  woman  on  whom  the  operation  for  procuring 
an  abortion  is  performed  is  not  an  accomplice.7  The 
consent  of  the  woman  that  an  abortion  may  be  per- 
formed on  her  is  no  defense,8  nor  is  her  threat  to  com- 
mit suicide  unless  relieved  of  the  child  any  lawful 
excuse  for  relieving  her.9 

SECTION  155.    DEATH  CAUSED  BY  ABORTION. 

If  the  death  of  the  woman  is  caused  by  the  un- 
lawful attempt  to  procure  abortion,  such  killing  will 
at  least  be  manslaughter.10 

SECTION  156.    MATTERS  OF  EVIDENCE. 

Evidence  of  different  attempts  at  about  the  same 
time  to  produce  a  miscarriage  on  the  same  woman  is 
admissible  as  parts  of  the  same  transaction.11  The 
fact  of  pregnancy  by  illicit  intercourse  may  be  shown, 

4  Slattery  vs.  People,  76  111.,  217,  Minn.,  238,  Contra  People  vs. 

219;     Hughes'   Cr.   Law,   Sec.  Jossely,  39  Cal.,  393. 

1915.  »  Com.  vs.  Snow,  116  Mass.,  47. 

•  State  vs.  Slagle,  82  N.  C.,  65.  •  Hatchford  vs.  State,  79  Wis.,  357. 

•  Hughes'  Cr.  Law,  Sec.  1918.  »  2  McClain  Cr.  Law,  Sec.  1147. 
1  Com.  vs.  Follansbee,  155  Mass.,  "  2  McClain  Cr.  Law,  Sec.  1151. 
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and  the  fact  that  at  the  time  of  the  act  the  woman 
was  an  inmate  of  a  house  of  ill-fame.12 

ADULTERY;  FORNICATION. 

SECTION  157.    DEFINITION  AND  ELEMENTS. 

Blackstone  says:  Adultery  is  criminal  conversa- 
tion with  another  man's  wife.13  According  to  this 
definition,  the  woman  must  be  another  man's  wife; 
and  any  man,  whether  married  or  single,  having 
illicit  intercourse  with  her  commits  adultery.  But 
neither  adultery  nor  fornication  is  indictable  at  com- 
mon law;  nor  is  either  a  criminal  offense  in  this  country, 
unless  the  cohabitation  is  open  and  notorious.14 

SECTION  158.    STATUTORY  DEFINITIONS  OF  ADULTERY. 

Statutes  exist  in  the  different  states  making 
adultery  and  fornication  criminal  offenses,  but  gen- 
erally omit  to  state  of  what  the  offenses  shall  consist. 
The  courts,  therefore,  have  adopted  the  common  law 
definition.  And  thus  it  is  held  that  an  unmarried 
man  having  sexual  intercourse  with  a  married  woman, 
commits  adultery ;  but  that  neither  a  married  nor-  a 
single  man  can  commit  the  offense  with  an  unmarried 
woman.15  But  in  some  jurisdictions  the  courts  seem 
to  follow  the  ecclesiastical  law  and  hold  that  illicit 
sexual  intercourse  between  a  man  and  woman,  either 
of  whom  is  married,  is  adultery  in  the  married  person.16 
So  that  a  married  man,  according  to  this  doctrine, 
commits  the  offense  by  having  sexual  intercourse  with 

»  2  McClain  Cr.  Law,  Sec.  1151.  »  State  vs.  Pearce,  2  Blackf.  (Ind.), 

13  3  Blackstone  Com.,  139.  318;    State  vs.  Taylor,  58  N. 

"  1   Bish.  New  Cr.  Law,  Sec.  38;  EL,  331. 

Hughes'  Cr.  Law,  Sec.  1949.  w  Ter.  vs.  Whitcomb,  1  Mont.,  359. 
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a  single  woman; "  but  the  single  woman  would  not  be 
guilty  of  the  offense.18  Hence,  criminal  connection 
between  a  single  man  and  a  married  woman  is  not 
adultery  in  the  man,  though  it  is  in  the  woman. 

SECTION  159.    LIVING  TOGETHER  OPENLY. 

Under  the  statutes  of  some  of  the  states  the  living 
together  of  the  man  and  woman  must  be  open  and 
notorious.19  If  a  married  man  lives  openly  and 
notoriously  with  a  married  or  unmarried  woman,  he 
is  guilty  of  adultery.20  The  statutes  of  Illinois  and 
Georgia  relating  to  this  offense  are  substantially  alike; 
that  of  the  latter  state  is  as  follows:  Any  man  and 
woman  who  shall  live  together  in  a  state  of  adultery, 
or  fornication,  or  adultery  and  fornication  .  .  . 
shall  be  punished.  Under  this  statute  there  are  three 
kinds  of  indictable  sexual  intercourse,  adultery,  for- 
nication, and  adultery  and  fornication.  Hence,  if 
both  parties  to  the  criminal  act  are  married,  each  is 
guilty  of  adultery;  if  both  are  single,  each  is  guilty  of 
fornication;  if  one  is  married  and  the  other  single, 
each  is  guilty  of  adultery  and  fornication.21  There- 
fore, under  a  joint  indictment  for  a  violation  of  such 
statute,  one  of  the  parties  being  married  and  the  other 
single,  the  one  cannot  be  convicted  of  adultery  and 
the  other  fornication,  but  both,  if  guilty,  must  be  con- 
victed of  adultery  and  fornication. 

SECTION  160.    FORNICATION  DEFINED. 
Fornication  is  the  carnal  and  illicit   intercourse 

11  Com.  vs.  Call,  21  Pick  (Mass.),  State  vs.  Chandler,   132  Mo., 

509;  Helfrich  vs.  Com.,  33  Pa.  155. 

St.,  68.  «•  State  vs.  Fellows,  50  Wis.,  65; 

»  1  Am.  &  Eng.  Ency.  Law,  749  State  vs.  Taylor,  58  N.  H.,  331; 
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of  an  unmarried  man  with  an  unmarried  woman.    In 
other  words,  they  must  both  be  single.22 

It  follows  from  what  has  been  said,  that  a  single 
act  or  any  number  of  acts  of  illicit  intercourse  does  not 
constitute  the  offense.  The  parties  must  live  together 
openly  and  notoriously,  in  the  sense  that  husband  and 
wife  live  and  cohabit  together.23  So  one  merely  solicit- 
ing another  to  commit  the  act  is  not  an  offense.24 

BIGAMY.  , 

SECTION  161.    DEFINITION  AND  ELEMENTS. 

Bigamy  is  the  unlawful  marriage  of  a  person  to 
another  when  he  or  she  already  has  a  lawful  wife  or 
husband  living.  The  first  wife  or  husband  must  be 
living  at  the  time  of  the  second  marriage.25  And,  of 
course,  the  first  marriage  must  be  a  valid  one.28  It 
is  the  unlawful  marriage  during  the  existence  of  a 
previous  marriage  which  constitutes  the  offense,  al- 
though the  accused  may  never  have  had  carnal  knowl- 
edge under  the  second  marriage.26  Merely  going 
through  a  marriage  ceremony  with  a  knowledge  of  its 
unlawfulness  is  sufficient  to  constitute  the  crime;28 
and  cohabitation  or  sexual  intercourse  is  not  essential 
to  complete  the  offense.29  Bigamy  was  not  a  crime  at 
common  law,  but  it  was  made  a  felony  by  English 
statute.30 
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SECTION  162.    FORM  OF  MARRIAGE  CEREMONY. 

No  particular  form  of  marriage  ceremony  is 
necessary  to  make  a  marriage  lawful.  Marriage  by 
mere  consent  of  the  parties  is  sufficient  when  followed 
by  mutual  assumption  of  marital  rights,  duties  and 
obligations.31  In  some  of  the  states  a  marriage  at 
common  law  is  recognized  as  valid  and  binding.82 

SECTION  163.    ABSENCE  OF  HUSBAND  OR  WIFE. 

An  honest  belief  based  upon  reasonable  grounds 
that  an  absent  wife  or  husband  is  dead,  is  a  good  de- 
fense to  a  charge  of  bigamy,  though  the  second  marri- 
age took  place  within  the  statutory  period.  Thus, 
where  the  accused  married  a  second  husband  within 
the  statutory  limit  of  seven  years,  after  she  had  been 
deserted  by  her  first  husband,  in  good  faith  and  upon 
reasonable  grounds  believing  her  first  husband  to  be 
dead,  no  offense  was  committed.33  But  the  contrary 
is  held  in  some  states.34  After  the  lapse  of  the  statu- 
tory limit  the  law  presumes  the  absent  husband  or 
wife  dead  if  he  or  she  has  not  been  heard  from.85 

SECTION  164.    DECREE  PROHIBITING  MARRIAGE. 

Where  a  divorced  person  is  prohibited  from 
marrying  again  without  leave  of  the  court,  but  goes 
into  another  state  and  is  there  lawfully  married  to  a 
second  woman,  he  will  not  be  guilty  of  an  offense  in 
taking  his  second  wife  into  the  state  where  he  was 

91  People  vs.  Beevers,  99  Cal.,  286;  *  Queen  vs.  Tolson,  L.  R.,  23  Q.  B. 

Dale  vs.  State,  88  Ga.,   552;  D.,  168;    Com.  vs.  Hayden,  163 

Taylor  vs.  State,  52  Miss.,  84.  Masi.,  453. 

M  Hiler  vs.  People,   156  111.,  519;  M  4  Am.  &  Eng.  Ency.  Law,  40 

Cartwright   vs.   McGown,   121  (2nd  Ed.). 
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so  prohibited  from  marrying,  and  there  living  with 
her. 

SECTION  165.    VOID  MARRIAGE;  VOID  DIVORCE. 

It  is  no  defense  to  a  charge  of  bigamy  that  one 
believes  his  first  marriage  was  void  and  that  the 
absence  of  the  wife  released  him.37  Nor  can  one  insist 
upon  a  void  divorce  as  a  defense  though  he  may  be- 
lieve it  legal.  Such  mistake  is  one  of  law  and  not  of 
fact.38 

SECTION  166.   EVIDENCE  TO  PROVE  FORMER  MARRIAGE. 

To  establish  a  charge  of  bigamy  the  prosecution 
must  prove  the  first  or  prior  marriage;  and  this  may 
be  done  by  producing  the  record  or  a  certified  copy 
of  it  as  provided  by  law.39  Such  record  evidence  does 
not  violate  the  constitutional  right  of  the  accused  to 
meet  the  witnesses  face  to  face.40  A  marriage  may 
also  be  established  by  the  production  of  the  marriage 
license  properly  indorsed  by  the  official  or  person  who 
performed  the  marriage  ceremony,41  or  by  witnesses 
who  were  present  and  saw  the  ceremony  performed.42 
But  the  testimony  of  witnesses  who  were  present  at 
the  marriage  cannot  overcome  positive  proof  that 
such  marriage  was  void.43  Marriage  in  a  bigamy  case 
may  be  shown  by  confessions  and  cohabitation,  but 


*>  Hughes'    Cr.    Law,    Sec.    1990; 

Com.  vs.  Lane,  113  Mass.,  458; 

Com.  vs.  Graham,  157  Mass., 

73.  ^ 

87  Medrano  vs.  State.  32  Tex.  Cr., 

214. 
M  State  vs.  Armitage,  25  Minn.,  29; 

Tucker  vs.  People,  122  111.,  583. 
19  State  vs.  Matlock,  70  Iowa,  229; 

Tucker  vs.  People,  117  111.,  91; 

Johnson  vs.  State,  60  Ark.,  308; 

3  Greenl.  Ev.,  Sec.  204;   Hiler 


vs.     People,     156     111.,     511; 

Crane  vs.  State,  94  Tenn.,86; 

Squire  vs.  State,  46  Ind.,  459. 
«°  Tucker  vs.  People,  122  111.,  592; 

Underbill's   Cr.  Ev.,  Sec.  405. 
41  Jackson    vs.    People,    2    Scam. 

(111.),  232. 
0  State  vs.  Hughes.  58  Iowa,  165; 

Com.  vs.  Hayden,  163  Mass., 

453;    Underbill's  Cr.  Ev.,  Sec. 

402. 
41  Canale  vs.  People,  177  111.,  219. 
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the  proof  must  be  clear  and  convincing.44  And  the 
existence  of  marriage  may  be  shown  by  general  reputa- 
tion in  the  community  where  the  parties  reside.46 

SECTION  167.    WIFE  AS  A  WITNESS. 

The  first  wife  is  not  a  competent  witness  against 
her  husband,  nor  can  she  make  complaint  against 
him.46  The  second  wife  is  a  competent  witness  after 
the  first  marriage  is  clearly  proved  and  not  contro- 
verted.47 

INCEST. 

SECTION  168.    DEFINITION  AND  ELEMENTS. 

Incest  is  the  carnal  copulation  of  a  man  and 
woman  related  to  each  other  in  any  of  the  degrees 
within  which  marriage  is  prohibited  by  law.48  The 
carnal  copulation  may  be  either  by  marriage,49  or 
without  marriage.50 

SECTION  169.    CONSENT,  WHEN  AND  WHEN  NOT  ES- 
SENTIAL. 

Under  the  statutes  in  some  states,  incest  can  only 
be  committed  with  a  female  over  the  age  of  fourteen 
years,  with  consent  of  the  parties;51  but  under  other 


44  Williams  vs.  State,  54  Fla.,  131; 
State  vs.  Nadal,  69  Iowa,  478; 
Underbill's  Cr.  Ev.,  Sec.  404. 

**  U.  S.  vs.  Higgereon,  46  Fed.,  750; 
Hughes  Cr.  Law,  Sec.  1999. 

«  Hiler  vs.  People  156  111.,  511; 
People  vs.  Quanstrom,  93 
Mich.,  254;  State  vs.  McCance, 
110  Mo.,  398;  Underbill's  Cr. 
Ev.,  Sec.  206. 

47  Lawry  vs.  People,  172  111.,  471; 
Barber  vs.  People,  203  111.,  543- 
548;  Hock  vs.  People,  219 
111.,  265,  279;  State  vs.  Nadal, 
69  Iowa,  478;  Miles  vs.  U.  S., 
304;.,  3  Greenl.  Ev.,  Sec.  206. 


48  2  McClain  Cr.  Law,  Sec.   1120. 

49  State   vs.    Brown,   47  Ohio   St., 

108;    State  vs.   Slaughter,  70 

Mo.,  484;  People  vs.  Patterson, 

102  Cal.,  242;  Simon  vs.  State, 

31  Tex.  Cr.,  201. 
*°  State  vs.  Herges,  55  Minn.,  464; 

Hintz  vs.  State,  58  Wis.,  497; 

Ter.  vs.  Corbett,  3  Mont.,  55; 

State  vs.  Brown,  47  Ohio  St., 

108. 
«  State  vs.  Wentler,  76  Wis.,  95; 

People  vs.  Skutt,  96  Mich.,  499; 

People  vs.  Burwell,  106  Mich., 

27;   State  vs.  Eding,  141  Mo., 

283;   Noble  vs.  State,  22  Ohio 

St.,  545. 
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statutes,  consent  of  both  of  the  parties  is  not  neces- 
sary. Thus,  where  a  statute  provides  that  persons 
within  certain  degrees  of  relationship  who  shall  inter- 
marry with  each  other,  or  who  shall  commit  fornica- 
tion or  adultery  with  each  other,  or  who  shall  carnally 
know  each  other,  shall  be  guilty  of  incest,  consent  of 
both  of  the  parties  is  not  essential.52  In  other  states 
incest  may  be  committed  where  the  act  was  accom- 
plished by  force,  as  in  rape.53  And  in  some  jurisdic- 
tions consent  of  the  female  is  no  defense  to  a  charge 
of  incest.54 

SECTION  170.    RELATIONSHIP  OF  THE  PARTIES. 

By  construction  of  the  statute,  the  relationship 
of  brother  and  sister  includes  brother  and  sister  of  the 
half-blood.55  And  this  crime  may  be  committed  where 
the  relationship  is  illegitimate,  as  by  a  father  cohabit- 
ing with  his  illegitimate  daughter.58  In  some  states 
incest  may  be  committed  between  a  man  and  his  step- 
daughter,57 and  between  a  stepmother  and  stepson.58 
The  term  daughter  imports  an  immediate  female 
descendant,  and  does  not  include  step-daughter, 
daughter-in-law,  or  adopted  daughter.59 

SECTION  171.    KNOWLEDGE  OF  RELATIONSHIP. 

Whether  knowledge  of  the  relationship  of  the 
parties  is  or  is  not  an  essential  element  depends  upon 


a  State  vs.  Nugent,  20  Wash.,  522; 

David  vs.  People,  204  III.,  479, 

486;    State  vs.  Chambers,  87 

Iowa,  1. 
0  Norton  vs.  State,  106  Ind.,  165; 

State  vs.  Kurd.,  101  Iowa,  391; 

People  vs.  Patterson,  102  Cal., 

244;     State    vs.    Thomas,    53 

Iowa,  214. 
51  Schoenfeldt   vs.   State,   30  Tex. 

App.,  796. 
M  Ter.  vs.   Corbett,  3  Mont.,  50; 


State  vs.  Guiton,  51  La.,  155. 
"  Clark  vs.  State,  39  Tex.  Cr.,  179; 

People  vs.  Lake,  110  N.  Y.,  6; 

Baker  vs.  State,  30  Ala.,  521; 

Clark  vs.  State,  39  Tex.  Cr., 

179;    State  vs.  Lawrence,  95 

N.  C.,  659. 
87  Norton  vs.  State,  106  Ind.,  163; 

Contra   Chancellor   vs.    State, 

47  Miss.,  278. 

"  Baumer  vs.  State,  49  Ind.,  544. 
*  People  vs.  Kaiser,  119  Cal.,  456. 
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the  statutory  definition  of  the  offense.  Under  some 
statutes  knowledge  is  essential.60  In  other  states 
ignorance  of  the  relationship  is  no  defense.61 

SECTION  172.    BAD  REPUTATION  OF  THE  FEMALE. 

The  fact  that  the  female  had  sexual  relations 
with  other  men  is  no  defense  to  incest.62  Nor  is  her 
bad  reputation  for  chastity  a  defense.63  Evidence 
that  the  female — the  daughter  of  the  accused — was 
an  inmate  of  a  house  of  ill-fame  and  giving  her  earn- 
ings to  her  father  is  incompetent  against  him.64 

SECTION  173.     OTHER  ACTS  BETWEEN  THE  PARTIES. 

Other  prior  acts  of  sexual  intercourse  between 
the  parties  may  be  shown  in  evidence;65  even  acts 
which  are  barred  by  the  statute  of  limitations  may  be 
shown  as  tending  to  prove  the  continuation  of  the 
conduct  of  the  parties.66 

SECTION  174.    PROVING  RELATIONSHIP. 

The  relationship  and  pedigree  of  the  parties  may 
be  shown  by  reputation;67  also  by  admissions  of  the 
accused." 

HOUSE  OF  ILL-FAME. 

SECTION  175.    DEFINITION  AND  ELEMENT. 

A  house  of  ill-fame  is  a  house  kept  for  the  con- 
venience of  persons  desiring  unlawful  sexual  inter- 


48  Baumer  vs.  State,  49  Ind.,  544. 

Knowledge    of    both    parties. 

State  vs.  McGilvery,  20  Wash., 

240. 
"  State   vs.   Dana,    59   Vt.,    623; 

State  vd.  Ellis,  74  Mo.,  385. 
81  Kilpatrick  vs.  State,  39  Tex.  Cr., 

10;     State    vs.    Winnengham, 

124  Mo.,  423. 

•  Kidwell  vs.  State,  63  Ind.,  384. 

*  People  vs.  Benoit,  97  Gal,  249. 


M  People  vs.  Patterson,  102  Cal., 
244;  Lefforge  vs.  State,  129 
Ind.,  551;  People  vs.  Cease, 
80  *  Mich.,  576;  Underbill '• 
Cr.  Ev.,  Sec.  396. 

M  Taylor  vs.  State,  110  Ga.,  150. 

67  State  vs.  Bullinger,  54  Mo.,  142; 
Bergen  vs.  People,  17  111.,  426. 

•*  Morgan  vs.  State,  11  Ala.,  289; 
People  vs.  Harriden.  1  Park 
Cr.  (N.  Y.),  344. 
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course  and  in  which  such  intercourse  is  practiced  .M 
A  bawdy  house  and  house  of  ill-fame  mean  substan- 
tially the  same  thing.70  At  common  law  the  words 
house  of  ill-fame,  mean  a  house  resorted  to  for  the  pur- 
pose of  prostitution.  The  words  ill-fame  are  used  in 
the  statute  to  give  name  and  character  to  the  house 
and  do  not  refer  to  its  reputation.  The  gist  of  the 
offense  is  the  keeping  of  the  house  irrespective  of  its 
fame.  The  statute  aims  at  the  fact  and  not  the  fame, 
the  substance  and  not  the  shadow.71  The  reputation 
of  the  house  need  not  be  bad  to  make  it  a  house  of 
ill-fame  ;72  nor  is  the  mere  fact  that  the  house  had  the 
reputation  of  being  a  bawdy  house  or  house  of  ill-fame 
sufficient  to  constitute  the  offense,73  nor  is  it  necessary 
that  the  indecency  or  disorderly  conduct  of  the  fre- 
quenters of  the  house  be  perceptible  from  the  ex- 
terior of  the  house ; 74  nor  is  it  essential  that  the  neigh- 
borhood should  be  disturbed  by  the  noise  from  the 
house.75 

SECTION  176.    WHAT  is  NOT  A  BAWDY  HOUSE. 

The  residence  of  an  unchaste  woman,  a  single 
prostitute,  does  not  become  a  bawdy  house  merely 
because  she  admits  one  or  many  men  to  have  illicit 
cohabitation  with  her.  The  house  must  be  a  common 
resort  for  the  purpose  of  prostitution.76  But  some 
courts  hold  the  contrary.77  One  act  of  illicit  inter- 

w  Hughes  Cr.  Law,  Sec.  2089; 
People  vs.  Hampton,  4  Utah, 
258;  State  vs.  Toombs,  79 
Iowa,  741. 

70  9  Am.  and  Eng.  Ency  Law,  519; 

Betts  vs.  State.  93  Ind.,  375; 
State  vs.  Plant,  67  Vt.,  454. 

71  State    vs.    Plant,    67    Vt.,    454. 
n  Hemson  vs.  State,  62  Md.,  231; 

State  vs.  Maxwell,  33  Conn., 
259;  State  vs.  Boardman,  64 
Me.,  523;  State  vs.  Lee,  80 
Iowa,  75. 


73  State  vs.  Brunell,  29  Wis.,  435; 

Drake  vs.  State,  14  Neb.,  535. 

74  Harzinger  vs.  State,  70  Md.,  278; 

King  vs.  People,  83  N.  Y.,  587. 
"  Com.  vs.  Lavonsair,  132  Mass.,  1; 

King  vs.   People  N.  Y.,  587; 

People  vs.  Pinkerton,  79  Mich., 

110. 
78  People  vs.   Buchanan,   1   Idaho, 

589;  State  vs.  Lee,  80  Iowa,  75. 
77  People  vs.  Slater,  119  Cal.,  620; 

State  vs.  Young,  96  Iowa,  262. 
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course  in  the  house  is  not  sufficient  to  make  it  a  house 
of  ill-fame.78  So  a  house  in  which  only  one  unchaste 
woman  may  habitually  admit  one  or  many  men  to 
have  illicit  intercourse  with  her,  is  not  a  house  of  ill- 
fame.70  But  some  courts  hold  the  contrary.80 

SECTION  177.    THE  LETTING  OF  ROOMS. 

The  letting  of  rooms  to  prostitutes  for  the  pur- 
pose of  prostitution  is  keeping  a  house  of  ill-fame, 
though  the  occupants  are  mere  lodgers.81 

A  flat  boat  on  which  persons  live  and  sleep  may 
become  a  house  of  ill-fame.82  Profit  or  gain  in  the 
keeping  of  a  house  of  ill-fame  is  not  material,  unless 
profit  is  an  element  of  the  offense  as  defined.83 

SECTION  178.    LEASING  FOR  BAWDY  HOUSE  ;  NUISANCE. 

If  the  owner  of  a  house  leases  it  for  the  purpose 
of  keeping  a  bawdy  house,  or  with  knowledge  that  it 
is  to  be  kept  for  that  purpose,  he  is  liable  criminally.84 
A  bawdy  house  or  house  of  ill-fame  is  a  common 
nuisance,  being  a  place  tending  to  corrupt  the  morals 
of  the  community.85 

SECTION  179.    REPUTATION  OF  INMATES  COMPETENT. 
The  general  reputation  of  the  inmates  and  fre- 


71  Fahnestock  vs.  State,  102  Ind., 
156;  State  vs.  Garing,  74  Me., 
152;  People  vs.  Gastro,  75 
Mich.,  127;  State  vs.  Clark,  78 
Iowa,  492.  • 

79  State  vs.  Calley,  104  N.  C.,  858; 
People  vs.  Buchanan,  1  Idaho, 
689;  State  vs.  Lee,  80  Iowa,  75. 

10  People  vs.  Malette,  79  Mich.,  600; 
Ramey  vs.  State  (Tex.  Cr. 
App.),  45  S.  W.,  489. 

81  State  vs.  Smith,  15  R.  I.,  24. 

u  State  vs.  Mullin,  35  Iowa,  207. 

M  Com.  vs.  Wood,  97  Mass.,  225; 


Sparks  vs.  State,  59  Ala.,  82; 
State  vs.  Nixon,  18  Vt.,  70; 
State  vs.  Clark,  23  Iowa,  492; 
People  vs.  Hampton,  4  Utah, 
258. 

84  McAlister  vs.  Clark,  33  Conn.,  81; 
Crofton  vs.  State,  25  Ohio  St., 
249;  People  vs.  Saunders,  29 
Mich.,  269;  Com.  vs.  Harring- 
ton, 3  Pick,  Mass.,  26. 

M  People  vs.  Sadler,  97  N.  Y.,  146; 
Com.  vs.  Goodall,  165  Mass., 
588;  Hughes  Cr.  Law,  Sec. 
2103. 
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quenters  of  the  house  for  chastity,  including  the 
keeper,  is  competent  against  the  accused  for  keeping 
a  house  of  ill-fame.86  So  is  the  lewd  conduct  and  con- 
versations of  the  accused  in  the  presence  of  the  in- 
mates competent.87 

SECTION  180.    REPUTATION  OF  THE  HOUSE  INCOM- 
PETENT. 

But  the  general  reputation  of  the  house  cannot 
be  shown  on  a  charge  of  keeping  a  house  of  ill-fame,88 
and,  of  course,  the  prosecution  is  not  required  to  show 
that  the  house  had  a  bad  reputation  as  being  a  bawdy 
house.89  But  there  is  authority  to  the  contrary.80 

SECTION  181.    REPUTATION  IN  PROVING  NUISANCE. 

But  on  a  charge  of  maintaining  a  nuisance  by 
keeping  a  house  of  ill-fame,  the  bad  reputation  of  the 
house,  as  well  as  the  bad  reputation  of  the  inmates,  is 
competent.91  A  woman  may  be  shown  to  be  a  prosti- 
tute by  her  conduct  and  manner  of  living;  that  she 
does  no  work,  has  no  means;  idles  during  the  daytime 
and  dresses  up  in  the  evening;  and  spends  her  time 
on  the  streets  soliciting  men  to  go  to  her  room  with 
her,  though  acts  of  sexual  intercourse  are  not  shown.92 

Proof  that  one  is  the  owner  or  lessor  of  the  house, 


86  People  vs.  Russell,  110  Mich.,  46; 

State  vs.  McGregor,  41  N.  H., 
407;  Goldeny  vs.  State,  34 
Tex.  Cr.,  143;  State  vs.  Shaf- 
fer, 74  Iowa,  704;  Com.  vs. 
Clark,  145  Mass.,  251;  Beard 
vs.  State,  71  Md.,  275;  Betts 
vs.  State,  93  Ind.,  375;  State 
vs.  Hendricks,  15  Mont.  194. 

87  Sullivan  vs.  State,  75  Wis.,  650; 

Com.  vs.  Dam.,  107  Mass.,  210; 
State  vs.  Smith,  29  Minn.,  193. 

88  State    vs.    Plant,    67    Vt.,    454; 

State   vs.   Lee,   80   Iowa,   75; 
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State  vs.  Boardman,  64  Me., 
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89  State  vs.  Smith,  29  Minn.,  193; 

Herzinger  vs.   State,   70  Md., 
278. 

90  Drake  vs.   State,   14  Neb.,  535; 

People  vs.  Pinkerton,79  Mich., 
110. 

91  State  vs.  Hull,  18  R.  I.,  207;  Ter. 

vs.  Bowen,  2  Idaho,  607;  Com. 
vs.    Clark,     145    Mass.,    251; 
Hughes  Cr.  Law,  Sec.  2117. 
w  Peabody  vs.  State,  72  Miss.,  104. 
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and  that  he  frequently  goes  there  and  stays  sometimes 
during  nights  is  not  sufficient  to  prove  him  the  keeper 
of  a  house  of  ill-fame.93 

SEDUCTION. 

SECTION  182.    DEFINITION  AND  ELEMENTS. 

Seduction  is  the  persuading  of  an  unmarried 
female  of  chaste  character  to  surrender  her  virtue  by 
submitting  herself  to  illicit  intercourse,  upon  promise 
of  marriage  or  other  enticing  inducement.  By  some 
statutes  promise  of  marriage  alone  is  mentioned  as 
the  means  of  committing  this  offense ; 94  but  by  others 
it  may  be  committed  by  means  of  temptation,  decep- 
tion, arts  and  acts  of  flattery  as  well  as  by  promise  of 
marriage.95  But  the  seductive  art,  flattery,  promise 
or  the  like,  whatever  it  may  be,  must  be  something 
more  than  mere  appeal  to  lust  or  passion.98 

SECTION  183.    PROMISE  OF  MARRIAGE  INDUCING 

CAUSE. 

To  constitute  this  offense  the  consent  of  the  fe- 
male to  submit  to  carnal  intercourse  must  be  upon  the 
sole  consideration  of  the  promise  of  marriage  or  other 
inducement;97  but  it  is  not  material  how  long  after 
the  promise  of  marriage  before  the  carnal  connection 
occurs  if  the  promise  was  relied  upon  by  the  female.98 

93  State  vs.  Pearsall,  43  Iowa,  630.  »7  State   vs.   Carr,   60   Iowa,   453; 

M  State  vs.  Ferguson,   107  N.  C.,  State  vs.  Sharp,  132  Mo.,  165; 

841;    State  vs.  Prinn,  98  Mo.,  People  vs.  Crusick,  93  Cal.,  74; 

368.  Barnes  vs.  State,  37  Tex.    Cr., 

95  Anderson  vs.  State,  104  Ala.,  68;  320;    Mills  vs.  Com.,  93  Va., 

See    State    vs.    Cochran,    10  815;  State  vs.  Sibley,  132  Mo., 

Wash.,  562.  102. 

86  Putman  vs.  State,  29  Tex.  App.,  M  Armstrong  vs.  People,  70  N.  C., 

454;    State  vs.  Fitzgerald,  63  38. 

Iowa,  268;    State  vs.  Reeves, 

97  Mo.,  668. 
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Thus,  if  the  female  submitted  to  the  embraces  of  the 
accused  relying  upon  his  promise  to  marry  her  when 
they  became  old  enough,  that  is  sufficient;99  or  if  the 
promise  be  a  conditional  one,  that  is,  if  the  female 
should  become  pregnant,  the  accused  would  marry 
her,  has  been  held  sufficient,100  and  the  promise  need 
not  be  repeated  at  the  time  of  the  carnal  connection.101 
Whether  the  promise  of  marriage  was  made  in  good 
faith  or  not  is  not  material.102  But  if  the  female 
knew  that  the  one  making  the  promise  of  marriage 
was  married  at  the  time  of  the  act  of  carnal  intercourse, 
there  can  be  no  offense.103 

SECTION  184.  CHASTE  CHARACTER  OF  THE  FEMALE. 
The  virtue  of  the  female  is  of  the  essence  of  the 
offense,  although  the  words  "of  previous  chaste  char- 
acter" may  not  be  embodied  in  the  statute  denning 
it.104  A  female  of  previous  chaste  character  is  one 
who  is  innocent  and  virtuous  and  has  never  had  illicit 
intercourse  with  any  man,  and  who  lives  a  chaste  and 
pure  life.105  But  even  though  a  female  may  have 
surrendered  her  virtue  by  illicit  intercourse  with  other 
men,  but  has  reformed  and  abandoned  her  former 
life,  she  may  be  the  subject  of  seduction.108 

99  People  vs.  Kehoe,  123  Cal.,  224;  Brock  vs.  State,  95  Ga.,  474; 

Hughes  Cr.  Law,  Sec.  2140.  State  vs.  Jones,  16  Kan.,  608; 

100  State  vs.  Hughes,  106  Iowa,  125;  Polk  vs.  State    40  Ark.,  482; 

Hughes  Cr.  Law,  Sec.  2140.  People  vs.  Roderigas,  49  Cal., 

101  Bailey  vs.  State,  36  Tex.  Cr.,  540;  9;    Wilson  vs.  State,  73  Ala., 

State   vs.    Brassfield,   81   Mo.,  533;    2  McClain  Cr.  Law,  Sec. 

151;  McTyer  vs.  State,  91  Ga.,  1113. 

254.  »»  State  vs.  Crowell,  116  N.  C., 

101  State  vs.  Knudson,  91  La.,  549;  1052;  Mills  vs.  Com.,  93  Va., 

State  vs.  Prizer,  49  Iowa,  531;  815;  Keller  vs.  State,  102  Ga., 

People  vs.   Samonset,  97  Cal.,  506;  People  vs.  Nelson,  153  N. 

448;     Callahan    vs.    State.    73  Y.,   90;     Underbill's   Cr.   Ev., 

Ind.,  198,  the  promise  need  not  Sec.  392. 

be  binding.  IM  State  vs.  Timmers,  4  Minn.,  333; 

181  Wood  vs.  State,  48  Ga.,  192;  State  vs.  Knudson,  91  Iowa, 

Norton    vs.    State,    72    Miss.,  549;    Kelly  vs.  State,  33  Tex. 

128.  App.,  31;  Patterson  vs.  Hay- 

»*  Norton  vs.  State,  72  Miss.,  128;  den,  17  Or.,  238. 

People  vs.  Clark,  33  Mich.,  112; 
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SECTION    185.    FEMALE   CONSENTING,    NO    OFFENSE. 

It  follows  from  what  has  been  said,  that  if  a  fe- 
male, able  to  understand  the  nature  of  the  offense, 
voluntarily  submits  to  sexual  intercourse  before  com- 
mitting the  act,  there  is  no  seduction,  although  she 
was  under  the  age  of  consent.107  If  the  female  yields 
to  satisfy  her  own  lustful  passions  without  any  promise 
of  marriage  or  other  enticement,  the  offense  is  not 
complete.108  But  the  having  of  carnal  connection 
with  other  men  after  the  seduction  of  the  female  is  no 
defense.109  If  the  female  alleged  to  have  been  seduced 
was  of  bad  repute  for  chastity  at  the  time  of  the 
seduction  charged,  the  accused  may  rely  upon  this  aa 
a  defense,  even  though  he  knew  of  her  unchaste  reputa- 
tion at  the  time  of  his  promise  to  marry  her.110 

SECTION  186.    OFFER  TO  MARRY  NO  DEFENSE. 

An  offer  to  marry  the  female  after  the  commission 
of  the  offense  is  no  defense,  even  where  by  statute 
marriage  of  the  parties  would  bar  a  criminal  prosecu- 
tion.111 

But  although  a  willingness  to  marry  the  female 
is  no  defense  yet  it  may  be  shown  in  evidence  for  the 
purpose  of  determining  whether  or  not  she  really  was 
seduced,  and  in  mitigation  of  punishment.112 

SECTION  187.    MATTERS  OF  EVIDENCE. 
The  offense  of  seduction  is  generally  established  by 

107  People  vs.  Nelson,  153  N.  Y.,  90. 

108  State  vs.  Keller,  102  Ga.,  506; 

Flick  vs.  Com.,  97  Va.,  766; 
People  vs.  De  Fore,  64  Mich., 
693 

m  Anderson  vs.  State,  39  Tex.  Cr., 
83;  Bracken  vs.  State,  111 
Ala.,  68;  State  vs.  Gunagy,  84 
Iowa,  183;  Lewis  vs.  People, 
37  Mich.,  518;  Hughes  Cr. 
Law,  Sec.  2149. 


110  Mrous  vs.  State,  31  Tex.  Cr.,  597. 

111  State     vs.     Brandenburg,     118 

Mo.,  185;  People  vs.  Hough, 
120  Cal.,  538;  Hughes  Cr.  Law, 
Sec.  2131. 

m  State  vs.  Whalen,  98  Iowa,  662; 
State  vs.  Bauerkemper,  95 
Iowa,  562;  Contra,  State  v§. 
O'Keefe,  141  Mo.,  271;  Smith 
vs.  State,  107  Ala.,  139. 
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proof  of  circumstances,  such  as  courtship  for  a  length 
of  time,113  previous  familiarities,  correspondence,  pro- 
positions of  affection,  conversations  about  marriage 
and  the  like.114 

Other  acts  of  carnal  connection  between  the 
female  and  the  accused  since  the  alleged  seduction 
may  be  shown  in  evidence.115 

It  is  competent  to  show  that  the  female  had  carnal 
connection  with  the  accused  before  the  promise  of 
marriage  as  tending  to  prove  that  she  did  not  rely 
upon  the  promise  of  marriage.1 


116 


SECTION  188.    CHASTE  CHARACTER  ESSENTIAL. 

Under  statutes  containing  the  words  "previous 
chaste  character"  of  the  female  in  defining  the  offense, 
it  is  competent  to  show  specific  acts  of  sexual  inter- 
course, lewdness,  obscene  talk,  or  immoral  conduct  in 
defense  to  the  charge.117 

The  female  must  possess  actual  personal  virtue 
under  statutes  so  defining  the  offense,  and  evidence 
of  her  reputation  for  chastity  is  incompetent.118 

But  under  other  statutes  for  the  seduction  of  an 
unmarried  female  "of  good  repute,"  specific  acts  of 
criminal  connection  with  other  men  cannot  be  shown. 


111  State  vs.  Curran,  51  Iowa,  112; 
State  vs.  Wheeler,  108  Mo., 
559;  Hughes  Cr.,  Law,  Sec. 
2156 

114  People  vs.  Hubbard,  92  Mich., 
326;  State  vs.  Mackey,  82 
Iowa,  393;  Underbill's  Cr.  Ev., 
Sec.  388;  Hughes  Cr.  Law, 
Sec.  2157. 

IU  State  vs.  Robertson,  121  N.  C., 
551;  Keller  vs.  State,  102  Ga., 
506;  Underbill's  Cr.  Ev.,  Sec. 
388. 


ue  Bowers  vs.  State,  29  Ohio  St., 
542;  State  vs.  Brassfield,  81 
Mo.,  151;  Underbill's  Cr.  Ev., 
Sec.  388. 

117  State  vs.  Bryan,  34  Kan.,  63; 

People  vs.  Clark,  33  Mich.,  112; 
Polk  vs.  State,  40  Ark.,  482; 
State  vs.  Clemons.  78  Iowa, 
123. 

118  State  vs.  Prizer,  49  Iowa,  531; 

State  vs.  Summar,  143  Mo., 
220;  Hughes  Cr.  Law,  Sec. 
2146. 
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The  evidence  must  be  confined  to  general  reputation 
of  the  female  for  chastity.119 

SECTION  189.    CHASTITY,  WHEN  AND  WHEN  NOT  PRE- 
SUMED. 

In  some  states  the  chastity  of  the  female  is  pre- 
sumed and  the  burden  is  on  the  accused  to  impeach 
it;120  but  in  other  states  the  courts  hold  that  this 
presumption  of  chastity  is  overcome  by  the  pre- 
sumption of  the  innocence  of  the  accused,  and  the 
burden  is  on  the  prosecution  to  prove  the  averment 
of  chastity.121 

But  slight  evidence  of  the  chastity  of  the  female 
is  all  that  is  required.122 

SECTION  190.    IMPEACHING  FEMALE'S  CHASTITY. 

The  lewd  disposition  or  lascivious  conduct  of  the 
female  and  her  relations  with  other  men,  such  as 
kissing  and  embracing,  may  be  shown  in  evidence 
as  tending  to  impeach  her  chastity.123 

But  mere  improprieties  of  the  female  before  the 
alleged  seduction,  or  sexual  intercourse  thereafter, 
will  not,  alone,  prove  unchaste  character;124  nor  can 
unchastity  of  the  female  be  shown  by  proving  that 
the  house  where  she  resides  is  of  bad  repute.125 

™*  State  vs.  Lockerby,  50  Minn., 
363;  People  vs.  Kearney,  110 
N.  Y.,  193;  Luther  vs. 
State,  118  Ala.,  88. 

"*  Creighton  vs.  State  (Tex.  Cr.), 
51  S.  W.,  910;  People  vs. 
Squires,  49  Mich.,  487;  State 
vs.  Brinkhaus,  34  Minn.,  285; 
Hughes  Cr.  Law,  Sec.  2151. 

114  People  vs.  Kehoe,  123  Cal.,  224. 

w  Barker  vs.  Com.,  90  Va.,  820; 
State  vs.  Bowman,  45  Iowa, 
418;  2  McClain  Cr.  Law, 
Sec.  1113. 


118  Bowers  vs.  State,  29  Ohio  St., 
542;  Oliver  vs.  Com.,  101 
Pa.  St.,  215;  People  vs.  Wal- 
lace, 109  Cal.,  611;  Hughes 
Cr.  Law,  Sec.  2145. 

"°  State  vs.  Burns,  110  Iowa,  745; 
Flick  vs.  Com.,  97  Va.,  766; 
Polk  vs.  State,  40  Ark.,  482; 
Underbill's  Cr.  Ev.,  Sec.  19- 
393. 

m  State  vs.  Lockerly,  50  Minn.,  363; 
State  vs.  Zabriskie,  43  N.  J.  L., 
369;  Com.  vs.  Whittaker,  131 
Mass.,  224;  Hughes  Cr.  Law, 
Sec.  2147. 
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SECTION  191.    CORROBORATION  OF  FEMALE  REQUIRED. 

In  some  states  there  are  statutes  which  require 
that  the  female  involved  shall  be  corroborated  before 
a  conviction  can  be  had,  but  this  extends  only  to  the 
promise  of  marriage  and  sexual  intercourse.128 

This  corroboration  may  be  shown  by  circum- 
stances, such  as  her  association  with  the  accused, 
going  to  church  or  other  places  together,  by  love 
letters  passing  between  them,  and  the  like.127  And 
of  course  such  corroboration  must  be  given  by  other 
evidence  than  by  that  of  the  female  involved.128 

GAMING. 

SECTION  192.    DEFINITION  AND  ELEMENTS. 

Gaming  is  an  unlawful  agreement  between  two 
or  more  persons  to  risk  money  or  any  other  thing  of 
value  on  a  contest  or  chance  of  any  kind,  where  one 
must  gain  and  the  other  lose.129 

The  controlling  element  in  unlawful  gaming  is 
chance  or  hazard.130 

Therefore  an  association  or  person  in  the  giving 
of  a  prize  to  persons  competing  in  the  doing  of  some- 
thing, in  which  the  association  or  person  takes  no  part 
and  has  no  chance  of  gaining  the  prize,  commits  no 
offense,  there  being  no  chance  or  hazard.131 


118  Barker  vs.  Com.,  90  Va.,  820; 

Rice  vs.  Com.,  102  Pa.  St.,  408; 

State   vs.   Hughes,    106  Iowa, 

125;    Underbill's  Cr.  Ev.,  Sec. 

390;     Hughes   Cr.    Law,    Sec. 

2160. 
117  State  vs.  Londerbeck,  96  Iowa, 

258;    Bailey  vs.  State,  36  Tex. 

Cr.,    540;     State    vs.    Brown, 

64  N.  J.  L.,  414. 
m  State  vs.  Bess.,  109  Iowa,  675; 

State  vs.  McGirm,   109  Iowa, 

641;    Spenrath  vs.  State  (Tex. 

Cr.),  48  S.  W.,  192,  not  suffi- 


cient    corroboration;     Hughes 

Cr.  Law.,  Sec.  2161  n.  54. 
119  Eubanks    vs.    State,    3    Heisk 

(Tenn.),  488;  prize  box  scheme. 

Portis  vs.  State,  27  Ark.,  360. 
150  In  re  Tong,  18  Fed.,  253;   State 

vs.  Smith,  Meigs  (Tenn.),  99; 

Wortham  vs.  State,  59  Miss., 

179;     Hughes   Cr.    Law,    Sec. 

2193 
U1  Hughe's    Cr.    Law,    Sec.    2223; 

Harris  vs.  White,  81  N.  Y    539; 

Deliervs.  Plymouth  Agri.Asso., 

57  Iowa,  481. 
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SECTION  193.    MANY  KINDS  OF  GAMES. 

There  are  many  different  kinds  of  games  and 
devices  on  which  money  is  won  and  lost,  but  the 
statutes  are  generally  comprehensive  enough  to  cover 
all  of  them. 

The  name  of  the  game  is  not  material.  The 
game  is  quite  as  unlawful  under  one  name  as  under 
another. 

Where  a  statute  names  certain  special  games 
followed  with  a  general  term,  such  as  l  'or  other  games 
or  devices,"  any  game  similar  to  those  mentioned  is 
usually  included.132 

Thus  the  game  of  keno  is  within  the  statute  pro- 
viding that  "any  person  who  keeps,  exhibits  or  is 
interested  in  any  table  for  gaming  of  whatever 
name,  kind  or  description  without  a  license/'  shall 
be  fined.133 

So  a  game  of  craps  is  included  in  a  statute  against 
"keeping  a  gaming  table,"  being  a  game  in  which  the 
exhibitor  plays  against  all  others  interested,  receiving 
bets  and  paying  losses  out  of  the  money  which  he 
keeps  on  a  table.134 

But  craps  in  not  a  "banking  game"  within  the 
meaning  of  the  statute,135 

But  the  throwing  of  dice  for  money  is  gaming 
with  dice  and  is  not  included  in  a  statute  against 
raffling.138 

•*  2  McClain  Cr.  Law,  Sec.  1284,  Cr.),  22  S.  W.,  1038;  Bell  vs. 

1285;    enumerating  many  dif-  State,  32  Tex.  Cr.,  187. 

ferent  names  of  games.  IM  Bell  vs.  State  (Tex.  Cr.),  21 

10  Miller  vs.  State,  48  Ala.,  122;  S.  W.,  366;  Hughes  Cr.  Law. 

Brown  vs.  State,  40  Ga.,  689;  Sec.   2201. 

Underbill's  Cr.  Ev.,  Sec.  471.  «•  Jones  vs.  State,  26  Ala.,  155; 

134  Copeland  vs.  State,  36  Tex.  Cr.,  State  vs.  DeBoy,  117  N.  0., 

576;  Harrnan  vs.  State  (Tex.  702. 
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SECTION  194.    BETTING  ON  A  GAME. 

Persons  who  bet  on  any  game  others  are  playing 
are  guilty  of  gaming.137 

SECTION  195.    VALUE  OF  THE  THING  BET. 

The  thing  bet  must  be  something  of  value,  but 
the  amount  is  not  material.138 

Something  having  intrinsic  value  must  be  bet  or 
wagered  on  the  game.139 

Playing  a  game  of  cards  for  drinks  as  it  is  com- 
monly called  is  held  not  to  be  gaming  ;  14°  but  there 
are  many  cases  holding  the  contrary.141 

The  thing  bet  may  represent  money.  Thus  the 
playing  of  a  game  with  checks  or  chips  on  which  the 
winner  of  the  checks  can  obtain  money  from  the 
operator  of  the  game,  is  gaming  for  money.142 

SECTION  196.    GAMING  NOT  A  CONTINUING  OFFENSE, 

Each  of  several  distinct  bets  on  a  gaming  device 
is  a  separate  offense  though  done  at  the  same  sitting. 
Betting  on  such  device  is  not  a  continuing  offense.143 

But  the  keeping  of  a  gaming  house  is  a  continuing 
offense  though  continued  for  a  long  period  of  time.144 

So  where  a  person  keeps  a  gaming  device  and 
permits  persons  to  play  on  it,  there  is  but  one  offense 
if  done  at  the  same  time.145 


187  Farmer    vs.  State,  91  Ga.,  152; 

Flynn  vs.  State,  34  Ark.,  441; 

State   vs.    McDonald,   20   Or., 

523;     Hughes    Cr.    Law,    Sec. 

2206. 

138  2  McClain  Cr.  Law,  Sec.   1286. 
u»  Jackson  vs.  State  (Tex.),  25  S. 

W.,  773;    Underbill's  Cr.  Ev., 

Sec.     473;      Ford    vs.     State, 

123  Ala.,  81. 


14°  Simmons  vs.  State,  106  Ga.,  355. 
UI  Hughes  Cr.  Law,  Sec.  2221. 
I4a  Gibbons  vs.  People,  33  111.,  446; 

Porter  vs.  State,  51  Ga.,  300; 

Ranson  vs.  State,  26  Fla.,  364. 
l43  Buck  vs.  State,  1  Ohio  St.,  51; 

Swallow  vs.  State,  20  Ala.,  30; 

Torney  vs.  State,  13  Mo.,  455. 
w  State  vs.  Lindley,  14  Ind.,  430; 

Com.  vs.  Smith.  166  Mass.,  370. 
ia  State  vs.  Oswold,  59  Kan.,  508. 
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Some  act  must  be  done  as  a  beginning  of  the 
game.14" 

The  offense  is  complete  when  the  stake  or  wager 
is  put  up  or  the  offer  to  be  is  accepted.147 

But  under  one  statute  the  mere  having  a  slot 
machine,  whether  it  be  kept  for  the  purpose  of  gaming 
or  not,  is  an  offense.148 

SECTION  197.    GAMING  IN  PUBLIC  PLACE. 

There  are  statutes  against  the  offense  of  gaming 
in  public  houses.  A  public  house  within  the  meaning 
of  such  statutes  is  not  limited  to  houses  which  actually 
belong  to  the  public,  such  as  a  courthouse,  but  to 
all  houses  to  which  the  public  is  invited  for  business, 
pleasure,  amusement  and  the  like. 

Of  course  any  house  to  which  the  public  does 
not  have  access  is  not  a  public  house,  whether 
owned  by  the  public  or  not,  such  as  a  clubhouse  ac- 
cessible only  to  members  of  the  club  and  guests,149 
or  a  house  used  only  as  a  private  shop  to  which  the 
public  does  not  have  access.150 

But  generally,  statutes  against  gaming  in  public 
houses  are  liberally  construed.  Thus  the  closing 
of  an  office  or  public  place  temporarily  during  business 
hours  for  the  purpose  of  gaming  therein  with  cards 
will  not  make  it  a  private  place;  it  will  not  cease  to 
be  a  public  place  for  the  transaction  of  business.151 

But  after  business  hours  and  after  the  place  is 
closed  to  the  public  the  house  will  be  considered  a 
private  place.152 

w  Sikes  vs.  State,  67  Ala.,  77.  1H  Gomprecht   vs.   State,   36  Tex. 

»«  2  McClain  Cr.    Law,  Sec.    1287.  Cr.,    434;     Hughes    Cr.    Law, 

148  Bobel  vs.   People,   173  111.,  19;  Sec.  2209. 

Christopher    vs.    State    (Tex.  1M  Com.  vs.  Feazle,  8  Gratt  (Va.), 

Cr.),  53  S.W.,  852;  Hughes  Cr.  585;     Purcell    vs.    Com.,    41 

Law,  Sec.  2208.  Gratt  (Va).,  679;   Burdine  vs. 

149  Grant  vs.  State,  33  Tex.  Cr.,  527.  State,  ?*•  Ala.,  60. 
110  Graham  vs.  State,  105  Ala.,  130. 


OFFENSES   AGAINST   PUBLIC   MORALS. 


139 


Unlawful  gaming  in  a  bedroom  of  a  tavern  or 
inn  is  gaming  in  a  public  place.153 

The  statute  will  reach  gaming  in  a  ferry  boat 
although  the  boat  was  nofr  actually  engaged  carrying 
passengers  on  the  particular  day  of  the  unlawful 
game.154 

So  also  unlawful  gaming  in  a  vacant  school  house 
is  within  the  statute.155 

SECTION   198.     SPECULATING  ON  THE  MARKETS. 

The  making  of  contracts  for  the  sale  or  purchase 
of  grain  or  other  products  in  the  way  of  speculating 
on  the  rise  and  fall  of  the  prices  of  such  products, 
where  the  grain  or  products  are  not  actually  delivered, 
nor  intended  to  be  delivered,  is  gaming.156 

The  authorities  are  conflicting  whether  or  not  a 
horse  race  is  a  game.157 

Betting  on  an  election  is  not  gaming.  An  election 
is  not  a  game.158 

GAMING  HOUSE. 

SECTION  199.     DEFINITION  AND  ELEMENTS. 

A  common  gaming  house  is  a  house  where  persons 
habitually  resort  for  the  purpose  of  gaming  for  money 
or  other  thing  of  value.  Such  a  house  is  a  nuisance 
at  common  law  and  punishable  as  a  misdemeanor.159 

A  gaming  house  as  defined  by  statute  includes 
any  house  where  persons  are  permitted  to  resort  for 


163  McCalman  vs.  State,  96  Ala.,  98; 

Cole  vs.  State,  9  Tex.,  42. 
144  Dickey  vs.  State,  68  Ala.,  508; 

State     vs.     Metcalf,     65     Mo. 

App.,     681;      Underbill's    Cr. 

Ev.,  Sec.  473. 
«*  Cole  vs.  State,  28  Tex.  App.,  536; 

Hughes    Cr.    Law,    Sec.    2211. 
166  Soby   vs.    People,    134   111.,   68; 

People  vs.  Wade,  13  N.  Y.  Cr., 


425.  See  Booth  vs.  People,  186 

111.,  43. 
187  14  Am.  and  Eng.  Ency.   Law, 

682  (2nd  Ed.). 
168  State   vs.    Henderson,    47   Ind., 

127;     Hughes    Cr.    Law,    Sec. 

2207.       There     are      statutes 

against  betting  on  elections. 
159  1  Bouvier's  Law  Dictionary,  554; 

1   Hawk,    P.    C.,    75,   Sec.   6. 
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the  purpose  of  betting  money  on  horse  races  and  any 
other  games.160 

Bookmaking  and  pool-selling  contingent  upon 
the  result  of  horse  races  are  within  the  terms  of  the 
statute.161 

Also  the  keeping  of  a  common  gaming  house 
includes  athletics  or  other  games  of  muscular  strength 
as  well  as  games  of  hazard  and  skill.162 

Betting  on  horse  races  outside  of  the  inclosure 
where  the  races  are  run  is  a  violation  under  a  statute 
permitting  such  betting  within  the  inclosure.183 

SECTION  200.    FAIR  ASSOCIAITON  INCLOSURE. 

In  Illinois  a  statute  permitting  betting  within  the 
inclosure  of  a  fair  or  association  during  the  actual 
time  of  the  meetings  of  the  association  is  no  pro- 
tection against  such  betting  within  the  inclosure.1'4 

SECTION   201.     NOISE    OR    KIND    OF   HOUSE   IMMA- 
TERIAL. 

Noise  or  actual  disturbance  is  not  essential  to 
complete  the  offense  of  keeping  a  gaming  house ; 1M 
nor  is  the  nature  or  kind  of  house  material,  whether 
in  a  public  house  or  private  dwelling  house,  or  in  a 
room  or  set  of  rooms,  shop,  store,  tent,  boat  and  the 
like.166 

SECTION   202.     OWNER   AND   MANAGER   LIABLE. 
A  person  having  general  charge  and  supervision 

180  Bellinger  vs.  Com.,  98  Ky.,  574;  16S  Williams    vs.    State,    92   Tenn., 

Hughes  Cr.  Law,  Sec.  2194.  275;  Debardlaben  vs.  State, 

161  Swigart  vs.  People,  154  111.,  291;  99  Tenn.,  649. 

Shaffner    vs.    Pinchback,    133  1M  Swigart  vs.  People,  154  111..  295. 

111.,  412;    State  vs.   Folk,  66  1M  Kneffler  vs.  Com.,  94  Ky.,  359; 

Conn.,  250;    Robb  vs.   State,  Thatcher  vs.  State,  48  Ark. ,  60. 

52  Ind.,  216.  1M  14  Am.  and  Eng.  Ency.  Law, 

1M  Swigart  vs.  People,  154  111.,  291.  698  (2nd  Ed.). 
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of  a  place  as  an  employe  of  a  gaming  house  is  regarded 
as  the  keeper.167 

An  agent  managing  a  gaming  house  for  another 
is  the  keeper  of  the  house ; 168  he  need  not  be  the  owner 
or  otherwise  interested  in  the  enterprise.169 

So  where  a  person  has  an  interest  in  a  gaming 
house  he  will  be  liable  for  keeping  the  place  whether 
he  is  actually  present  or  not.170 

Therefore  any  person  who  in  any  manner  aids  or 
abets  another  in  operating  a  gaming  house  is  liable, 
such  as  furnishing  machines  used  in  gaming.171 

SECTION  203.    MATTERS  OF  EVIDENCE. 

Evidence  of  the  general  reputation  of  the  fre- 
quenters of  the  house  in  question,  including  the  ac- 
cused, as  being  gamblers,  has  been  held  competent  on 
a  charge  of  keeping  a  gaming  house.172 

One  visit  to  a  gaming  house  will  not  sustain  a 
charge  of  frequenting  gaming  houses.173 

Evidence  of  several  distinct  acts  of  gaming  on 
different  days  is  competent  on  a  charge  of  being  a 
common  gambler,  although  the  offense  is  alleged  to 
have  been  committed  on  a  certain  day  and  not  as  a 
continuing  offense.174 

The  manner  of  conducting  or  playing  a  game  may 
be  explained  by  professional  players,  or  by  others  of 
little  experience.176 

187  Steven  vs.  People,  67  111.,  591;  1TO  Buchanan  vs.  State  (Tex.  Cr.), 

Stoltz    vs.    People,    4    Scam.  33  S.  W.,  339. 

(111.),   169;    Hughes  Cr.  Law,  »"  Com.  vs.  Lansdale,  98  Ky.,  664; 

Sec.  2214.  Hughes   Cr.    Law,    Sec.    2216. 

188  Soby  vs.   People,    134   111.,   75;  17a  State  vs.  Mosley,  53  Mo.  App., 

Com.   vs.    Clancy.    154  Mass.,  571.    Contra  as  to  the  house, 

128;  Atkins  vs.  State,  35  Tex.  UnderhilTs  Cr.  Ev.,  Sec.  475. 

Cr.,  394.  17S  Green  vs.  State,  109  Ind.,  175. 

*•  Bibb    vs.    State,    84   Ala.,    13;  17<  Hughes    Cr.    Law,    Sec.    2247; 

Shaw  vs.  State,  35  Tex.  Cr.,  State  vs.  Groves,  21  R.  I.,  252. 

394.     But  to  the  contrary  see  "•  Hughes,   Cr.     Law,   Sec.   2248; 

Hairston    vs.    State,   34   Tex.  Com.   vs.   Adams,    160   Mass., 

Cr.,  346;   see  State  vs.  Acker-  310. 
man,  62  N.  J.  L.,  456. 
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LOTTERY. 

SECTION  204.    DEFINITION  AND  ELEMENTS. 

A  lottery  is  a  scheme  for  the  distribution  of 
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prizes;  a  game  in  which  a  price  is  paid  for  a  prize; 
a  game  of  hazard  in  which  small  sums  of  money  are 
ventured  for  the  chance  of  obtaining  a  larger  value 
in  money  or  other  articles.177 

This  offense  embraces  all  schemes  for  the  dis- 
tribution of  prizes  by  chance,  such  as  policy  playing, 
gift  exhibitions,  prize  contests,  raffles  at  fairs  and 
other  forms  of  gaming.178 

A  lottery  is  a  sort  of  gaming  contract  by  which, 
for  a  valuable  consideration,  one  may  by  favor  of  the 
lot  obtain  a  prize  of  value,  superior  to  the  amount 
of  value  of  that  which  he  risks.179 

Under  a  statute  prohibiting  lottery  enterprises 
it  is  not  essential  for  the  prosecution  to  show  that  the 
lottery  drawings  were  to  take  place  in  the  state  where 
the  business  is  established.180 

SECTION    205.    SCHEMES    HELD   TO    BE    LOTTERY. 

In  determining  whether  a  certain  scheme  is  a 
lottery  or  not,  the  court  will  look  to  the  substance  of 
the  transaction  and  not  the  mere  name.181 

Thus  for  example,  where  the  scheme  or  plan  of 
an  enterprise  is  to  sell  two  hundred  thousand  copies 
of  steel  engravings  by  tickets  of  five  dollars  each, 

>7a  2  Bouv.  Law  Diet.,  86;  2  McClain  58  Fed.,  492;  U.  S.  vs.  Polizer, 

Cr.  Law,  Sec.  1315;    Ex  parte  59  Fed.,  272. 

Kameta,  36  Or.,  251;  Com.  vs.  17«  Ex  parte  Kameta,  36  Or.,  251. 

Sullivan,  146  Mass.,  142.  18°  State  vs.  Pomeroy.  130  Mo.,  489; 

177  19  Am.  and  Eng.  Ency.  Law,  588  People  vs.  Noelke,  94  N.  Y.. 

(2nd  Ed.).  137. 

178  19  Am.  and  Eng.  Ency.  Law,  181  Dunn  vs.   People,  40  111.,  467; 

589;    citing  Homer  vs.  U.  S.,  State  vs.  Clark,  33  N.  H.,  335; 

147  U.S.,  458;  U.  S.  vs.  Wallis,  State   vs.    Overton,    16   Nev., 

136. 
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entitling  the  purchaser  of  a  ticket  to  a  course  of  lec- 
tures and  concerts,  and  at  the  close  of  the  lectures, 
presents  are  to  be  distributed  to  the  purchasers  of 
engravings  amounting  to  two  hundred  thousand  dol- 
lars, the  number  of  such  presents  being  three  thou- 
sand and  twelve,  twenty-eight  hundred  of  this 
number  ranging  in  value  from  two  to  twelve  dollars 
each,  and  the  remaining  two  hundred  and  twelve 
from  thirty-five  thousand  dollars  to  fifty  thousand 
dollars  each,  such  scheme  is  a  lottery.  The  ticket 
alone  does  not  constitute  a  lottery,  for  it  gives  no 
information  that  there  would  be  any  distribution  of 
prizes.  But  when  it  is  taken  in  connection  with  the 
advertisements,  it  appears  there  will  be  a  distribution 
at  the  close  of  the  concerts  and  after  the  sale  of  the 
engravings.  The  advertisement  states  that  there  will 
be  distributed  as  presents  to  the  purchasers  of  en- 
gravings, in  a  just  and  legal  manner,  two  hundred 
thousand  dollars  in  presents.  The  term  present, 
though  literally  it  means  a  gift,  yet  in  the  relation  and 
sense  in  which  it  is  used  evidently  means  a  prize. 
It  is  offered  as  a  reward  of  contest  to  the  purchasers  of 
tickets  and  is  something  to  be  won.  One  ticket  and 
engraving  are  sold  for  five  dollars,  one  hundred  en- 
gravings and  tickets  for  four  hundred  and  twenty- 
five  dollars,  and  one  thousand  tickets  for  four  thousand 
two  hundred  and  fifty  dollars.  Inducements  are  thus 
offered  to  struggle  for  prizes.  Such  prizes  are  not 
gifts.  The  distribution  is  not  certain  and  fixed,  but 
to  be  by  chance.182 

So  where  a  merchant  advertises  that  to  each 

1M  Thomas  vs.  People,  59  111.,  160;  N.  'C.,  572;    State  vs.   Willis, 

Dunn  vs.  People,  40  111.,  467;  78  Me.,  70;    Hughes  Cr.  Law, 

Elder  vs.   Chapman,    176   111.,  Sec.  2257. 
142;    State  vs.   Lumsden,   89 
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purchaser  of  goods  at  his  store  to  the  amount  of 
fifty  cents  or  more,  he  would  give  a  key,  and  that  the 
purchaser  holding  the  key  that  would  unlock  a  certain 
box  containing  a  sum  of  money  which  was  in  his  store 
should  have  the  money  in  the  box.  Such  scheme 
is  a  lottery.183 

SECTION  206.    FEDERAL  STATUTE  AGAINST  LOTTERIES. 

The  federal  statute  of  1895,  which  makes  it  a 
criminal  offense  to  carry  from  one  state  to  another 
any  paper  purporting  to  be  or  represent  a  ticket, 
chance,  share  or  interest  in  or  dependent  upon  the 
event  of  a  lottery,  has  no  application  to  a  paper  or 
document  containing  only  figures  representing  the 
result  of  a  lottery  drawing.184 

Congress  has  power  to  designate  what  may  be 
carried  in  the  mail  and  what  may  be  excluded,  and 
congress  may  prohibit  the  distribution  of  matter 
relating  to  lotteries  as  injurious  to  public  morals.185 

OBSCENE  LITERATURE  AND  PICTURES. 

SECTION  207.    DEFINITIONS  AND  ELEMENTS. 

Statutes  exist  in  the  different  states  against 
obscenity  in  all  its  different  forms,  declaratory  of  the 
common  law.  The  uttering  of  obscene  language  in 
public  and  the  printing  and  publication  of  obscene 
pictures,  books  or  other  matter  are  punishable  under 
the  common  law.186 

J8S  Davenport  vs.  City  of  Ottawa,  42;   Knowles  vs.  State,  3  Day 

54  Kan.,  711;   See  Loiseau  vs.  (Conn.),    103;    State    vs.    An- 

State,     114    Ala.,    34     (Cigar  drews,  35  Or.,  388;    Dugdale 

Scheme).  vs.  Reg.   Dears  64;    Com.  vs. 

184  Hughes    Cr.    Law,    Sec.    2259;  Holmes,  17  Mass.,  336;    State 

France  vs.  U.  S.,  164  U.  S.,  676.  vs.     McKee,    73     Conn.,     18; 

185  In  re  Rapier,   143  U.   S.,   133.  People  vs.  Ketchum,  103  Mich., 
188  State  vs.  Apply,  25  Mo.,  315;  443;     People    vs.    Muller,    96 

Belt  vs.  State,  1  Swan  (Tenn.),  N.  Y.,  408. 
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The  things  prohibited  may  be  said  to  be  obscene 
when  they  are  offensive  to  decency  or  chastity,  and 
when  they  excite  lewd  thoughts  of  an  immoral  ten- 
dency.187 

Obscenity  is  applied  to  language  either  written 
or  printed,  to  pictures,  paintings,  sculpture  and 
theatrical  representations.188 

SECTION  208.    THE  TEST  OF  OBSCENITY. 

The  test  of  an  obscene  book  is  stated  to  be  whether 
the  tendency  of  the  matter  charged  as  obscenity  is 
to  deprave  or  corrupt  those  whose  minds  are  open 
to  such  immoral  influences,  who  might  come  in  con- 
tact with  it.  It  would  also  be  a  proper  test  of  ob- 
scenity in  a  painting  or  statue,  whether  the  motive 
of  the  painting  or  statue,  as  indicated  by  it,  is  pure  or 
impure.189 

A  picture  which  is  so  indecent  that  it  can  be 
described  only  by  the  use  of  obscene  language  is 
certainly  an  obscene  picture.190 

The  exhibiting  of  a  picture  of  a  newly  married 
couple  showing  the  bride  in  the  act  of  undressing, 
though  without  exposing  much  of  her  person,  con- 
stitutes an  offense  against  public  decency.191 

So  taking  the  photograph  of  a  nude  woman  and 
delivering  it  to  her  on  receipt  of  the  price  is  a  violation 
of  the  statute  prohibiting  the  sale  of  obscene  pictures.182 

Indecently  exposing  one's  self  in  a  field  near  a 

187  U.  S.  vs.  Loftus,  12  Fed.,  671;  19°  State    vs.    Pfenninger,    76    Mo. 

U.  S.  vs.  Clark,  38  Fed.,  732;  App.,  313. 

U.  S.  vs.,  Smith,  45  Fed.,  476.  >"  People    vs.    Doris,    43     N.    Y. 

188  21  Am.  and  Eng.  Ency.  Law,  Supp.,    571. 

759  (2nd  Ed.).  »«  State  vs.  Doty,   103  Iowa,  699: 

189  People  vs.  Muller,  96  N.  Y.,  408;  State    vs.    Walter,    2    Mass 

U.  S.  vs.  Clarke,  38  Fed.,  500.  (Del.),     444;   exposing     one's 

person. 
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public  road,  seen  by  only  one  person,  is  not  an  offense.193 

SECTION  209.    SENDING  THROUGH  THE  MAILS. 

The  offense  of  sending  obscene,  lewd  or  lascivious 
books,  pictures  and  the  like  through  the  mail,  cannot 
be  excused  on  the  ground  that  they  were  sent  in  the 
interest  of  science,  morality  or  philosophy;194  although 
it  is  true  that  the  publication  of  scientific  and  medical 
books  is  protected,  even  though  obscene  when  pub- 
lished for  the  benefit  of  the  public.185 

If  a  newspaper  is  in  fact  obscene  and  lewd  and  be 
deposited  in  the  mail  by  one  who  knew  its  contents, 
the  offense  is  complete,  although  the  accused  himself 
did  not  regard  the  paper  as  one  which  was  forbidden 
to  be  carried  in  the  mails.198 

Ordinarily  whether  a  paper,  publication,  painting 
or  picture  is  obscene  or  not,  is  a  question  of  fact  and 
not  of  law.197 

SECTION  210.    PUBLICATION,   WHAT  CONSTITUTES. 

To  constitute  the  publication  of  an  obscene 
print  or  picture  it  is  not  necessary  that  it  should  be 
exhibited  to  the  public,  but  a  private  sale  or  exhibition 
is  sufficient.198 

SODOMY;    CRIME    AGAINST    NATURE. 

SECTION  211.     DEFINITION  AND  ELEMENTS. 

Sodomy  is  the  carnal  copulation  of  one  human 
being  with  another  in  a  manner  against  nature,  or 

19S  Morris  vs.  State,  109  Ga.,  351.  Rosen  vs.  U.  S.,  161  U.  S.,  29. 

194  U.  S.  vs.  Slenker,  32  Fed.,  691;  197  McNair  vs.  People,  89  111.,  443; 

U.  S.  vs.  Smith,  45  Fed.,  476.  Carter  vs.  State,  107  Ala.,  146. 

198  Com.  vs.  Landis,  8  Phil.  (Pa.),  198  Com.  vs.  Sharpless,  2  S.  &  R. 

453.  (Pa.),  91;  Hughes  Cr.  Law, 

«"  Dunlap  vs.  U.  S.,  165  U.  S.,  486;  Sec.  2168. 
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to  be  more  definite,  in  any  manner  than  that  provided 
by  nature.  Bestiality  is  the  carnal  copulation  of  a 
man  or  woman  with  a  beast.199 

Blackstone  says;  the  infamous  crime  against 
nature,  committed  either  with  man  or  with  beast, 
is  an  offense  of  so  dark  a  nature,  so  easily  charged, 
and  the  negative  so  difficult  to  be  proved  that  the 
accusation  should  be  clearly  made  out.200 

Some  of  the  statutes  do  not  define  this  crime  but 
simply  refer  to  it  as  the  infamous  crime  against 
nature.201 

In  such  case  the  courts  must  look  to  the  common 
law  for  the  definition  of  the  offense.  Under  the 
common  law  emission  is  essential  and  must  be  shown 
though  this  may  be  inferred  from  the  fact  of  penetra- 
tion.202 

Under  a  statute  providing  that  "every  person 
convicted  of  the  crime  of  sodomy,  or  other  crime 
against  nature,  shall  be  deemed  infamous,"  the  offense 
may  be  committed  by  use  of  the  mouth.203 

Under  an  indictment  for  sodomy,  a  conviction 
may  be  had  for  an  attempt  to  commit  the  crime.204 

Corrupt  intent  is  essential  under  some  statutes;206 
but  under  others  the  doing  of  the  forbidden  act  alone 
constitutes  the  offense.206 


199  Underbill's   Cr.   Ev.,   Sec.    360; 

2  McClain  Cr.  Law,  Sec.  1153. 

200  4  Blackstone  Com.,  215;  Housel- 

man  vs.  People,  168  111.,  172; 
Hughes,  Cr.  Law,  Sec.  228. 

201  Houselman  vs.  People,  168  111., 

174;     Kelly    vs.    People,    192 

111.,  119. 

*"  4  Blackstone  Com.,  215. 
203  Houselman  vs.  People,  168  111., 

172;     Kelly    vs.    People,    192 

111.,     119;     Contra    Rex    vs. 


Jacobs  R.  and  R.  C.  C.,  331; 

Prindle  vs.  State,  31  Tex.  Cr., 

551. 
204  State  vs.  Frank,  103  Mo.,  120. 

See  in  re  King,  9  N.  D.,  140. 
806  State  vs.  Graham,  96  Mo.,  102; 

Hutchinson  vs.  State,  36  Tex., 

293;     White    vs.    State,    102 

Ala.,  72. 
809  4  Am.  and  Eng.  Ency.  of  Law, 

908  (2nd  Ed.). 


CHAPTER   V. 

OFFENSES  AGAINST    PUBLIC  JUSTICE. 

BRIBERY. 
SECTION  212.    DEFINITION  AND  ELEMENTS. 

Bribery  is  when  a  judge  or  other  person  con- 
cerned in  the  administration  of  justice  takes  any 
undue  reward  to  influence  his  behavior  in  office.1 

Bribery  is  the  taking  or  offering  a  reward  to 
influence  the  official  conduct  of  a  judge  or  other 
person  concerned  in  the  administration  of  justice.2 

The  giving,  offering  or  causing  to  be  given  or 
offered,  any  money,  property  or  value  of  any  kind, 
or  any  agreement  therefor,  to  any  judicial,3  legislative 
or  executive  officer,4  or  the  acceptance  of  the  same 
by  any  such  officer,  is  bribery.5 

Under  the  constitution  of  Illinois,  bribery  is  an 
infamous  offense.8 

But  under  the  common  law  it  is  a  misdemeanor 
only.7 

SECTION  213.  OFFERING  A  BRIBE  WITHOUT  AC- 
CEPTANCE. 

Under  some  statutes  it  is  an  offense  to  solicit  a 
bribe  though  none  is  offered.8 

The  offense  is  complete  by  the  offer  of  the  bribe 

1  4  Blackstone  Com.,  139;  3  aid,  106  Ind.,  233,  township 

Greenl.  Ev.,  Sec.  71  (Redf.  trustee:  People  vs.  Markham, 

Ed.);  Walch  vs.  People,  65  64  Cal.,  157,  policeman;  4  Am. 

111.,  59;  State  vs.  Miles,  89  Me.,  &  Eng.  Ency.  Law,  910  (2nd 

142.  Ed.). 

1  Watson  vs.  State,  29  Ark.,  299;  6  Christie  vs.  People,  206  111.,  337. 

Curran  vs.  Taylor,  92  Ky.,  537.  7  Walch  vs.  People,  65  111.,  58; 

*  Com.  vs.  Murray,  135  Mass.,  530.  Curran  vs.  Taylor,  92  Ky.,  537; 

*  Cook  vs.  Shipman,  24  111.,  614.  Roscoe's   Cr.    Ev.,    343    (10th 

*  State  vs.   Potts,   78   Iowa,   656,  Ed.). 

constable;    State    vs.  McDon-  8  People  vs.  Hurley,  126  Cal.,  351. 
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so  far  as  the  offer  is  concerned;  and  if  the  offer  is 
accepted  both  parties  are  punishable.9 

The  guilt  of  the  person  offering  a  bribe  does  not 
depend  upon  the  guilt  of  the  taker,  but  is  completed 
whether  the  officer  bribed  agrees  or  intends  to  carry 
out  the  purpose  for  which  the  bribe  was  given  or  not.10 
And  even  though  the  person  bribed  does  not  perform 
his  promise  but  directly  violates  it,  the  offense  is 
complete." 

So  one  who  delivers  money  to  a  magistrate  for 
the  purpose  of  influencing  his  decision  in  a  matter 
pending  before  him,  commits  the  offense  of  giving 
the  gift,  although  the  magistrate  knows  not  what  it 
is  for.12 

SECTION  214.    PERSONS  INCLUDED  IN  THE  STATUTE. 

The  federal  statute  defining  bribery  is  com- 
prehensive enough  to  include  others  who  are  not 
public  officers,  such  as  detectives  in  the  service  of 
the  government.13 

A  police  officer  is  included  in  a  statute  for  bribery 
by  "any  executive  officer  in  any  matter  which  may 
be  brought  before  him  in  his  official  capacity."14 

A  county  solicitor  is  a  "ministerial  officer"  within 
the  meaning  of  the  bribery  statute.15  Also  a  member 
of  the  state  board  of  education  is  an  "executive 
officer,"  under  the  statute.16 

SECTION  215.    BRIBING  VOTERS. 

Relating  to  the  bribery  of  voters  Blackstone  says : 
If  any  money,  gift,  office,  employment,  or  reward  be 

8  3  Greenl.  Ev.,  Sec.  71;  Walsh  vs.  3  Greenl.  Ev.  Sec.  72;   Hughes 

People,  65  111.,  60;  2  Bish.  New  Cr.  Law,  Sec.  1492. 

Cr.  Law,  Sec.  88.  u  Com.  vs.  Murray,  135  Mass.,  530. 

10  2   McClain   Cr.    Law,    Sec.    896;  "  In  re  Tee  Gee,  83  Fed.,  145. 

Com.  vs.   Murray,   135  Mass.,  M  People  vs.  Markham,  64  Cal.,  157. 

530.  "  Diggs  vs.  State,  49  Ala.,  311. 

u  People  vs.  Markham,  64  Cal.,  157;  »  State  vs.  Womack,  4  Wash.,  19. 
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given  or  promised  to  be  given  to  any  voter,  at  any 
time,  in  order  to  influence  him  to  give  or  withhold 
his  vote,  as  well  he  that  takes  as  he  that  offers  such 
bribe,  forfeits  five  hundred  pounds,  and  is  forever 
disabled  from  voting  and  holding  any  office  in  any 
corporation." 

SECTION  216.     WHAT  is  AND  WHAT  is  NOT  A  DEFENSE. 

The  fact  that  a  public  officer  expresses  his  willing- 
ness to  accept  a  bribe  is  no  defense ; 18  nor  is  it  a  defense 
that  the  bribe  was  given  by  the  prosecuting  witness.18 

The  thing  offered  as  a  bribe  must  be  something 
of  value,  otherwise  there  is  no  offense.  Thus  an 
officer  taking  a  promissory  note  as  a  bribe,  but  which 
proves  to  be  void,  is  no  offense.20 

A  public  officer  by  executing  a  contract  for  the 
public  in  his  official  capacity  in  consideration  of  a 
bribe,  commits  the  offense  although  the  contract 
cannot  be  enforced.  If  the  contract  was  executed 
and  the  public  money  paid  under  the  influence  of  a 
bribe,  the  offense  is  complete.21 

EMBRACERY. 

SECTION  217.    DEFINITION  AND  ELEMENTS. 

Embracery  is  an  attempt  to  influence  a  jury 
corruptly  to  one  side  by  promises,  persuasions,  en- 
treatments,  money,  entertainments,  and  the  like; 
and  punishment  is  provided  for  the  person  embracing 
and  for  the  juror  embraced.22 

17  4  Blackstone,  179;    2  Bish.  Cr.  »  Glover  vs.  State,  109  Ind.,  391; 

Law,  Sec.  86  (8th  Ed.).  See  Cook  vs.  Shipman,  24  111., 

18  Rath  vs.  State,  35  Tex.  Cr.,  142.  616,  giving  a  bond. 

19  Newman  vs.  People,  23  Colo.,  300.  *»  4  Blackstone  Com.,  140;    Under- 
»  State   vs.   Walls,   54   Ind.,   561;  hill's  Cr.  Ev.,  Sec.  450;    Gibba 

People    vs.   Willis,  54  N.   Y.  vs.  Dewey,  5  Cow.  (N.  Y.),  503; 

Supp.,  52;    Watson  vs.  State,  3  Greenl.  Ev.,  Sec.    100    (Edg. 

39  Ohio   St..    123;  State   vs.  Ed.);    State  vs.  Brown,  95  N. 

Walls,  54  Ind.,  561.  C.,  685. 
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Any  effort  to  unlawfully  influence  a  jury,  whether 
successful  or  not,  constitutes  the  offense.23 

By  some  statutes  the  unlawful  influencing  of  a 
jury  or  jurors  is  made  bribery;  so  it  is  bribery  for  any 
juror  to  receive  or  agree  to  receive  a  bribe  to  in- 
fluence him  as  a  juror.24 

So  an  attempt  to  bribe  a  juror  with  intent  to 
influence  him  to  violate  his  duty,  includes  any  of 
the  jurors  summoned  and  not  merely  jurors  trying 
cases.25 

Under  a  statute  making  it  an  offense  "to  corrupt 
or  attempt  to  corrupt  a  juror,"  is  included  any  juror 
who  has  been  summoned  for  service  as  a  juror  whether 
he  becomes  one  of  the  travers  jurymen  or  not.28  The 
mere  formation  of  the  purpose  and  the  expression  of  it 
in  words  are  not  sufficient;  there  must  be  some  at- 
tempt to  carry  the  purpose  into  effect.27 

MALFEASANCE  IN  OFFICE. 

SECTION  218.     NATURE  OF  THE  OFFENSE. 

Any  public  officer  who  being  prompted  by  corrupt 
or  dishonest  motives,  does  any  act  as  an  officer  which 
he  is  not  by  law  authorized  to  do,  in  such  a  manner  as  is 
likely  to  deceive  and  mislead  others,  commits  the 
offense  of  malfeasance  in  office.28  For  instance  one 
who  wilfully  disregards  his  plain  duty  as  a  public 
officer  in  awarding  a  contract  for  the  public  and  lets 
the  contract  to  the  disadvantage  of  the  public,  commits 
an  offense.29 

"  State  vs.  Sales,  2  Nev.,  268.  K  State  vs.  Wedge,  24  Minn.,  150; 

M  People  vs.  Squires,  99  Cal.,  327.  4  Blackstone  Com.,  141;  2 

25  State  vs.  McCrystol,  43  La.,  907;  McClain  Cr.  Law,  Sec.  914; 

White  vs.  State,  103  Ala.,  72.  1  Bish.  New  Cr.  Law,  Sec.  573; 

*  People  vs.  Meyers,  70  Cal.,  582;  Underbill's  Cr.  Ev.,  Sec.  456; 

State   vs.   Williams,    136  Mo.,  Hughes  Cr.  Law,  Sec.  1542. 

293.  *>  State  vs.  Kem,  51  N.  J.  L.,  259. 
»  State  vs.  Brown,  95  N.  C.,  685. 
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A  public  officer  by  depositing  in  a  bank,  public 
money  entrusted  to  him,  on  which  he  receives  interest 
for  himself,  commits  an  offense  under  a  statute  for- 
bidding any  public  officer  to  use  for  his  own  gain  any 
funds  of  the  public  entrusted  to  him  as  such  officer.30 

An  officer  who  refuses  to  discharge  his  plain  duty 
commits  malfeasance,  such  for  instance  as  a  collector 
of  taxes,  when  the  same  is  tendered  him  though  not  by 
the  person  owing  the  taxes.31  A  justice  of  the  peace  by 
doing  an  act  corruptly  knowing  that  he  is  not  author- 
ized to  do  so  commits  malfeasance.32 

SECTION  219.    IGNORANCE  OF  LAW  NO  EXCUSE. 

An  officer  collecting  fees  or  costs  which  he  is  not 
entitled  to  collect,  cannot  excuse  his  act  by  saying  he 
did  not  know  the  collection  was  illegal.33 

A  public  officer  shall  be  held  responsible  for  the 
consequences  of  his  official  acts,  where  it  is  in  his  power 
to  determine  his  duty,  and  he  fails  to  do  so.34 

SECTION    220.    MERE    ERROR     OF     JUDGMENT     NO 

OFFENSE. 

But  a  mere  error  in  judgment  from  sound  policy  is 
not  sufficient  to  subject  a  tribunal  to  prosecution  for 
palpable  omission  of  duty.35 

One  on  a  charge  of  wilfully  intruding  into  a  public 
office  may  show  that  he  acted  in  good  faith  and  that 
he  took  advice  from  counsel.36 

10  State  vs.  Boggs,  16  Wash.,  143.  111.,  624,  officer  failing  to  turn 

11  State  vs.  Johnson,  30  Fla.,  499.  over  funds  at  end  of  term. 

12  Wickersham  vs.  People,  1  Scam.  3S  Eyman    vs.     People,      1     Gilm. 

(111.),  128.  (111.),  7. 

B  Levar  vs.  State,  103  Ga.,  42.  M  People  vs.  Bates,  29  N.  Y.  Supp., 
84  State  vs.  Colton,  9  Houst.   (Del.),  894. 

530;    Johnson  vs.  People,  123 
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RESISTING  AN  OFFICER. 

SECTION    221.    WHAT    CONSTITUTES    THE    OFFENSE. 

The  officer  resisted  must  be  authorized  to  execute 
some  legal  process,  in  the  execution  of  which  he  is 
resisted ;  and  he  must  be  authorized  to  serve  or  execute 
the  writ  at  the  time  he  is  resisted,  to  constitute  the 
offense.37 

The  statute  defining  the  offense  usually  includes 
special  officers  or  any  private  person  appointed  to 
execute  some  process.38 

The  offense  of  resisting  an  officer  is  committed 
if  an  officer  selling  goods  by  virtue  of  an  execution  be 
resisted  in  delivering  possession  to  the  purchaser.39 

It  is  no  defense  that  the  officer  in  making  an  arrest 
did  not  show  the  warrant  when  the  accused  knew  he 
was  an  officer.40  Nor  is  the  innocence  of  the  accused 
any  lawful  excuse  for  resisting  an  officer.41 

SECTION  222.    MAY  RESIST  OFFICER,  WHEN 

One  may  lawfully  resist  an  officer  seeking  to  serve 
process  issued  without  jurisdiction.42  Or  an  officer  in 
attempting  to  execute  his  writ  by  taking  the  wrong 
person  may  be  resisted.43  So  an  officer  using  un- 
reasonable violence  in  making  an  arrest  may  be 
resisted.44 

SECTION  223.    PROVING  PERSON  AN  OFFICER. 

That  the  person  resisted  was  an  officer  may  be 
shown  by  parol  evidence  without  producing  his  com- 

37  Bowers  vs.  People,  17  HI.,  374.  a  Wentworth  vs.  People,  4  Scam. 

58  State  vs.  Moore,  39  Conn.,  244.  (111.),  555. 

59  Mitchell  vs.  State,  101  Ga.,  578.  «•  State  vs.  Dennis,  2  Marv.  (Del.), 

40  State  vs.  Dula,  100  N.  C.,  423.  433;   Smith  vs.  People,  99  111., 

41  State  vs.  Garrett,  80  Iowa,  590.  447    (no   offense);     Davis    vs. 
0  Housh  vs.  People,  75  111.,  401.                        State,  76  Ga.,  721  (no  offense). 
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mission.45  So  when  a  person  has  acted  notoriously 
as  a  public  officer  this  is  sufficient  evidence  of  his 
official  character.  If  the  officer  is  one  de  facto,  that 
is  sufficient.46 

PERJURY. 

SECTION  224.     DEFINITION  AND  ELEMENTS. 

Perjury  consists  in  wilfully  and  falsely  swearing 
to  a  fact  material  to  the  point  in  issue  before  a  court  or 
tribunal  having  legal  authority  to  inquire  into  the 
cause  or  matter  investigated.47  Another  definition  is 
the  wilful  utterance  of  false  testimony  under  oath 
or  affirmation  before  a  competent  tribunal,  upon  a 
point  material  to  a  legal  inquiry.48 

To  commit  perjury  a  person  must  swear  wilfully, 
corruptly  and  falsely.  The  false  statement  made 
by  the  witness  under  oath  must  be  known  to  him  to  be 
false  and  intended  by  him  to  mislead  the  court  or 
jury 


49 


SECTION   225.     SUBORNATION    OF  PERJURY  DEFINED. 

Subornation  of  perjury  is  the  offense  of  procuring 
another  to  take  such  false  oath  as  constitutes  perjury 
in  the  principal.50 

In  order  to  convict  one  of  subornation  of  perjury 
it  must  appear  that  the  accused  induced  another 
to  commit  perjury,  knowing  that  the  other  person  as 


48  Merritt  vs.  State  (Miss.)  5  So., 

386;    State  vs.  Carpenter,  54 

Vt.,  551;    Pettibone  vs.  U.  S., 

148  U.  S.,  197. 
48  State  vs.  Roberts,  52  N.  H.,  491; 

State  vs.  Watson,  66  Iowa,  670; 

Hughes   Cr.    Law,   Sec.    1580- 

1581. 
47  4  Blackstone  Com..  137;    State 

vs.  Hunt,  137  Ind.,  537;  State 


vs.  Mace,  76  Me.,  54;  "Pankey 
vs.  People,  1   Scam.  (111.),  81. 

48  22  Am.  &  Eng.  Ency.  Law,  681 

(2nd  Ed.);  Century  Dictionary. 

49  Coyne  vs.   People,    124  111.,  24; 

Johnson    vs.    People,    94    111., 
505;  People  vs.  Willey,  2  Park 
Cr.  (N.  Y.),  19;  1  Hawk,  P.  C., 
429,  Sec.  2. 
40  4  Blackstone,  Com.,  138. 
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well  as  himself  was  aware  of  the  falsity  of  the  testi- 
mony; they  both  must  know  it  was  false.51 

SECTION  226.     OFFICER'S  AUTHORITY  TO  ADMINISTER 

OATH. 

It  is  material  on  a  charge  of  perjury  that  the 
oath  taken  by  the  witness  must  have  been  lawfully 
administered  by  an  officer  having  authority  and 
jurisdiction  to  swear  the  witness.52 

A  jurat  of  the  clerk  of  the  court  under  seal  is 
not  sufficient.53  And  the  officer  administering  the 
oath  must  be  one  de  jure  and  not  de  facto.  The  rule 
which  recognizes  de  facto  officers  in  other  cases  does 
not  apply  in  perjury.54 

It  has  been  held,  however,  that  on  a  charge  of 
having  committed  perjury  before  a  justice  of  the 
peace  the  validity  of  his  election  as  such  justice  cannot 
be  inquired  into.55 

An  officer  elect  such  as  an  assessor  is  not  author- 
ized to  administer  oaths  before  the  time  fixed  by 
law  for  him  to  enter  upon  the  discharge  of  his  duties; 
nor  can  one  officer  administer  oaths  for  another,  as  a 
justice  of  the  peace  for  a  coroner,  if  not  authorized 
by  statute.56  Hence  if  the  officer  or  person  adminis- 
tering the  oath  had  no  authority  to  do  so  there  can  be 
no  offense.57 


«  Coyne  vs.  People,   124  111.,  25; 

People  vs.  Ross,  103  Cal.,  425; 

Stewart  vs.  State,  22  Ohio  St., 

477. 
u  Lambert  vs.  People,  76  N.  Y., 

220,  230;  Maynard  vs.  People, 

135  Dl.,  425;   U.  S.  vs.  Curtis, 

107  U.  S.,  671;  Van  Dusen  vs. 

People,  78  111.,  645;  Morrell  vs. 

People,  32  111.,  502;  Biggerstaff 

vs.  Com.,  11  Bush  (Ky.),  169; 

Underbill's  Cr.  Ev.,  Sec.  470. 


*  Morrell  vs.  People,  32  El.,  506. 

M  Biggerstaff  vs.  Com.,  11  Bush. 
(Ky.),  169;  Lambert  vs.  Peo- 
ple, 76  N.  Y.,  220;  Muir  vs. 
State,  8  Blackf.  (Ind.),  154; 
State  vs.  Hascall,  6  N.  H.,  352. 

"  People  vs.  DeCarlo,  124  Cal.,  642. 

88  State  vs.  Knight,  84  N.  C.,  789; 
State  vs.  Phippen,  62  Iowa,  54. 

87  Com.  vs.  Polluck,  6  Pa.  Dist.  R., 
55;  Van  Dusen  vs.  People,  78 
111.,  647. 
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SECTION  227.    THE  FORM-  OF  OATH  TAKEN. 

There  must  have  been  some  oral  form  of  oath 
administered  to  the  witness  as  required  by  law,  but  a 
departure  from  a  form  prescribed  by  statute  is  not 
material.58 

SECTION  228.    THE  COURT  MUST  HAVE  JURISDICTION. 

And  the  case  or  proceeding  in  which  the  oath 
was  administered  must  be  one  of  which  the  court  or 
tribunal  had  jurisdiction.59 

Hence  swearing  falsely  in  a  void  proceeding  or 
before  a  body  illegally  constituted  is  not  perjury, 
however  corrupt  the  intention  may  have  been  in  so 
swearing.60  Or  swearing  falsely  in  a  matter  or  pro- 
ceeding without  authority  of  any  court  or  where 
no  oath  is  required  by  law  cannot  be  made  the  basis 
of  perjury.61 

SECTION  229.    TESTIMONY  MUST  BE  MATERIAL. 

It  is  essential  that  the  testimony  given  by  the 
witness  alleged  to  be  false  must  be  material  to  the 
issue,  otherwise  there  is  no  offense,  however  false 
and  corrupt  the  testimony  may  have  been.62 

But  the  degree  of  the  materiality  of  the  matter 
testified  to  is  of  no  importance,  for  if  it  tends  to  prove 
the  point  in  issue  that  is  enough.  Questions  affecting 


88  Johnson  vs.  State,  76  Ga.,  790; 

State  vs.  Keene,  26  Me..  33; 

O'Reilly  vs.  People,  86  N.  Y., 

154. 
49  Maynard  vs.  People,  135  111.,  425; 

Hereford  vs.  People,  197   111., 

222,  228. 
«°  Urquhart  vs.  State,  103  Ala.,  90; 

Com.  vs.  Hillenbrand,  96  Ky., 

407. 
«  U.  S.  vs.  Babcock,  4  McClain  (U. 

S.),  115. 


M  State  vs.  Halloway,  2  N.  &  M.  (S. 
C.),  118;  Stanley  vs.  U.  S.,  1 
Okla.,  333;  Miller  vs.  State, 
15  Fla.,  577;  State  vs.  Hobbs, 
40  N.  H.,  229;  Saunders  vs. 
People,  124  111.,  218;  Hambree 
vs.  State,  52  Ala.,  242;  Nelson 
vs.  State,  47  Miss.,  621;  Meeks 
vs.  State  Tex.  Cr.,  420,  before 
grand  jury  when  not  material. 
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the  credibility  of  a  person  as  a  witness  are  material 
and  sufficient.63 

So  the  answers  of  a  witness  on  cross-examination 
touching  his  credibility  are  material  to  the  issue, 
however  discursive  they  may  be.64 

Thus  if  a  witness  testifies  that  he  never  had  been 
tried  in  the  criminal  court  and  had  never  been  in 
custody  at  a  certain  station,  knowing  such  testimony 
to  be  false,  he  commits  perjury.65 

So  also  wilful  false  swearing  in  attempting  to 
identify  a  person  by  a  photograph  where  the  identity 
of  the  person  is  material  in  a  prosecution  for  forgery 
is  sufficient  on  which  to  assign  perjury.66 

SECTION  230.    MATERIALITY  is  QUESTION  OF  LAW. 

Whether  the  matter  testified  to  upon  which 
perjury  is  assigned  is  or  is  not  material  is  a  question 
of  law  for  the  court  to  decide,  and  not  the  jury.67 

But  if  by  statute  the  jury  are  made  the  judges 
of  the  law  as  well  as  the  evidence,  then  the  accused 
has  the  right  to  have  the  question  of  materiality  of 
the  testimony  submitted  for  decision  by  the  jury.' 


68 


SECTION  231.    MUST  SWEAR  WILFULLY  FALSELY. 

The  testimony  upon  which  perjury  is  assigned 
must  have  been  given  by  the  witness  wilfully  and 
corruptly,  knowing  that  it  was  false.69 


63  Queen  vs.  Baker,  L.  R.  I.  Q.  B., 

797;  State  vs.  Day,  100  Mo., 
242;  People  vs.  Macard,  109 
Mich.,  623;  Hughes  Cr.  Law, 
Sec.  1586;  3  Greenl.  Ev.,  Sec. 
195,  196. 

64  State  vs.   Hunt,   137  Ind.,  537; 

Hanscon    vs.    State,    93   Wis., 

273. 
64  Reg.  vs.  Lavy,   3  C.  &  R.,  26; 

Com.  vs.  Bonner,  97  Mass.,  587. 
69  People   vs.    Von  Teideman,    120 

Cal.,  128. 


67  Gordon  vs.  State,  48  N.  J.  L.,  611; 

2  Thomp.  Trials,  Sec.  2187; 
State  vs.  Caywood,  96  Iowa, 
367;  Peters  vs.  U.  S.,  2  Okl., 
138;  State  vs.  Park,  57  Kan., 
431. 

68  State  vs.  Spencer,  45  La.,  1. 

69  Pollard  vs.  People,  69  111.,  148, 

155;  McCord  vs.  State,  83  Ga., 
521;  Cothram  vs.  State,  39 
Miss.,  541;  U.  S.  vs.  Babcock, 
4  McLeam  (U.  S.),  113;  Coyne 
vs.  People,  124  111.,  17. 


OFFENSES  AGAINST  PUBLIC  JUSTICE. 


159 


It  must  appear  that  the  witness  knew  his  testi- 
mony was  false,  not  that  he  did  not  know  it  to  be 
true.70 

So  swearing  falsely  to  material  matters  in  an 
affidavit  is  not  perjury  unless  the  accused  in  making 
the  affidavit  knew  it  was  to  be  used  as  evidence  in 
the  particular  proceeding  for  which  it  was  procured 
and  that  he  made  it  for  that  purpose.71 

If  the  accused  honestly  believes  his  testimony 
to  be  the  truth  there  is  no  basis  for  perjury.  But 
his  belief  must  be  reasonable  and  not  capricious.72 

For  the  purpose  of  disproving  corrupt  intent  one 
may  show  that  he  consulted  an  attorney-at-law  in 
reference  to  the  matter  about  which  he  testified  and 
in  good  faith  acted  upon  the  advice.73 

SECTION    232.     PERJURY    BY    MAKING    AFFIDAVIT. 

Perjury  may  be  committed  in  any  matter  or 
proceeding  where  the  law  requires  an  oath  to  be 
taken;  for  instance,  in  an  affidavit  for  a  continuance 
of  a  cause;74  or  in  swearing  wilfully  falsely  before  a 
grand  jury  on  a  material  matter  under  investigation;75 
or  in  making  an  affidavit  for  the  arrest  of  another,  and 
the  like.76  And  it  will  be  none  the  less  perjury  in  mak- 
ing an  affidavit  or  deposition  which  was  not  actually 
used  on  the  trial  of  the  cause  in  which  it  was  taken.77 


70  Gibson  vs.  State  (Tex.  Cr.  App.), 

15  S.  W.,  118. 
"  Rowe   vs.    State,   99   Ga.,   706; 

State  vs.  Shaw,  117  N.  C.,  764; 

People   vs.   Turner,    122   Cal., 

679;  State  vs.  Matlock,  48  La., 

663;  U.  S.  vs.  Pattens,  84  Fed., 

791. 
n  Johnson  vs.  People,  94  111.,  513; 

Rex  vs.  Pedley,  1  Leach,  365; 

Com.  vs.  Cornish,  6  Binn.  (Pa.)i 

249. 


73  State  vs.  McKinney,  42  Iowa,  205. 

74  Sanders  vs.  People,  124  111.,  222. 

76  Piper  vs.  State,  26  Tex.  App.,  318; 

People  vs.  Greenwell,  5  Utah, 
112. 

79  Jacobs  vs.  State,  61  Ala.,  448; 
State  vs.  Johnson,  7  Blackf. 
(Ind.),  49. 

77  State  vs.  Whittemore,  50  N.  H., 

245;   Shell  vs.  State,  148  Ind., 
60. 
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Nor  can  one  induce  another  to  commit  perjury 
in  a  cause  or  proceeding  not  yet  commenced.78 

But  perjury  cannot  be  assigned  upon  an  affidavit 
with  a  view  of  applying  for  some  order  of  court,  if  no 
such  application  had  been  actually  made.79 

SECTION  233.    INCITING  ONE  TO  COMMIT  PERJURY. 

But  under  a  statute  providing  that  '  'if  any  person 
endeavor  to  incite  or  procure  another  to  commit 
perjury,  though  no  perjury  be  committed,"  he  shall 
be  punished;  a  cause  actually  pending  is  not  essential.80 

SECTION    234.    ACQUITTAL    OF    THE    ACCUSED. 

The  acquittal  of  one  charged  with  adultery  in 
which  he  testified  that  he  had  not  had  sexual  inter- 
course with  the  woman  involved,  bars  a  prosecution 
against  him  for  perjury  in  so  testifying  in  the  adultery 
cause.81 

But  the  innocence  of  an  accused,  in  which  a 
witness  testified  for  him,  is  no  defense  to  a  charge  of 

•  00 

perjury.82 

SECTION  235.    MATTERS  OF  EVIDENCE. 

Under  the  common  law,  the  oath  of  the  accused 
must  be  contradicted  by  at  least  two  witnesses  before 
a  charge  of  perjury  can  be  sustained,  for  the  reason 
that  the  testimony  of  one  witness  is  simply  one  oath 
against  another.83 

But  this  old  rule  has  been  greatly  modified;  the 

78  State  vs.  Joaquin,  69  Me.,  218;  M  State  vs.  Williams,  61  Kan.,  739; 

Hughes  Cr.  Law,  Sec.  1613.  Mackin  vs.  People,  115  111.,  325; 

79  Jacobs  vs.  State,  61  Ala.,  448;  State  vs.  Schill,  27  Iowa,  263. 

Hughes  Cr.  Law,  Sec.  1612.  M  U.  S.  vs.  Wood,  14  Pet.  (U.  S.), 

80  State  vs.  Waddle,  100  Iowa,  57;  430;     Hughes    Cr.    Law,    Sec. 

but  see  State  vs.  Howard,  137  1650;    Butler  vs.  State  (Tex. 

Mo.,  289.  Cr.),  38  S.  W.,  46. 

81  Cooper  vs.  Com.,  21  Ky.  Law, 

54fi. 
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charge  may  be  sustained  by  any  material  circum- 
stance corroborating  one  witness.84 

So  where  an  indictment  contains  several  different 
assignments  of  perjury,  a  conviction  cannot  be  had 
on  the  direct  evidence  of  one  witness  to  one  assign- 
ment, with  other  evidence  of  the'  falsity  of  another 
assignment.85 

So  if  the  only  evidence  consists  in  showing  two 
opposing  statements  of  the  accused,  there  being 
nothing  to  show  which  of  the  two  is  false,  there  can 
be  no  conviction.86 

Immaterial  averments  alleged  in  an  indictment, 
if  true,  may  be  shown  in  evidence  if  they  tend  to  prove 
the  false  testimony  on  the  material  matters.87 

COMPOUNDING  OFFENSES. 

SECTION  236.    DEFINITION  AND  ELEMENTS. 

Compounding  a  crime  consists  in  taking  money, 
goods  or  other  amends  on  an  agreement  not  to  pro- 
secute.88 This  offense  is  a  misdemeanor  at  common 
law. 

If  a  person  injured  receives  anything  of  value 
in  consideration  of  agreeing  to  stifle  criminal  proceed- 
ings, he  puts  himself  in  a  position  to  hinder  the  ad- 
ministration of  justice,  and  his  act  in  thus  agreeing 
not  to  prosecute  may  constitute  the  crime  of  com- 
pounding a  felony.89 

By  statutes  in  some  of  the  states  the  compounding 
of  a  misdemeanor  is  a  criminal  offense. 

14  Hereford  vs.  People,  197  111.,  222,  91  Pa.  St.,  493;  Adellberger  vs. 

238;    Mackin  vs.  People,   115  State  (Tex.  Cr.),  39  S.  W.,  103. 

111.,   329,  the  charge  may  be  M  3  Greenl.  Ev.,  Sec.  259;  State  vs. 

sustained  by  any  material  cir-  Buckley,  18  or  228;    Schwartz 

cumstance  corrobating  one  wit-  vs.  Com.,  27  Gratt  (Va.),  1025. 

ness.  *  Jefferson  vs.  State  (Tex.  Cr.),  29 

85  Underbill's    Cr.    Ev.,    Sec.    468,  S.  W.,  1090. 

citing:    Reg.  vs.  Virrier,  12  A.  M  Underbill's  Cr.  Ev.,  Sec.  458. 

&  E.,  317;  Williams  vs.  Com.,  M  4  Blackstone  Com.,  133. 

Vol.  X.— 11. 
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An  agreement  not  to  prosecute  or  in  some  other 
way  to  favor  and  protect  the  criminal  is  an  essential 
element  of  the  offense  of  compounding.90 

The  consideration  upon  an  agreement  not  to 
prosecute  may  be  anything  of  value,  or  the  promise 
of  it.91  And  the  fact  that  the  person  with  whom  the 
offense  was  compounded  afterwards,  in  violation  of 
his  agreement,  institutes  a  prosecution  for  the  offense 
so  compounded  is  no  defense  to  a  charge  of  com- 
pounding.92 

SECTION   237.    COMPOUNDING   PERMITTED,   WHEN. 

In  some  of  the  states  statutes  exist  permitting 
minor  offenses  to  be  compromised  where  made  by 
approval  of  the  court  in  which  pending.93 

One  in  retaking  his  own  goods  which  have  been 
stolen  or  embezzled  commits  no  offense,  unless  he 
makes  some  agreement  to  protect  the  thief  from  pro- 
secution.94 

In  other  words  a  mere  promise  to  repay  for  money 
taken  by  larceny  or  embezzlement  is  not  an  agree- 
ment to  compound  the  offense.95 

RESCUE;  ESCAPE. 
SECTION  238.    DEFINITION  AND  ELEMENTS. 

Rescue  is  the  forcibly  and  knowingly  freeing 
another  from  an  arrest  or  imprisonment;  and  it  is 
generally  the  same  offense  in  the  stranger  so  rescuing 
as  it  would  have  been  in  a  gaoler  to  have  voluntarily 
permitted  an  escape.96 

80  Britten  vs.  Chegary,  20  N.  J.  L.,  M  6  Am.  &  Eng.  Ency.  Law,  401 

625.  (2nd  Ed.). 

91  Com.   vs.   Pease,   16  Mass.,  91;  "  Smith  vs.  Crego,  7  N.  Y  Sup.,  86; 

Ward  vs.  Allen,  2  Met.  (Mass.),  Treadwell  vs.  Torbert,  122  Ala., 

53.  297. 

91  State  vs.  Ash,  33  Or.,  86.  *  4     Blackstone     Com.,     131;     2 

91  McDanieJI  Vs.  State,  27  Ga.,  197.  McClain  Cr.  Law,  Sec.  930. 
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A  rescue  therefore  of  one  apprehended  for  felony, 
is  felony;  for  treason,  is  treason;  and  for  a  misde- 
meanor, a  misdemeanor  also.97 

SECTION   239.     PERMITTING   PRISONERS   TO   ESCAPE. 

A  person  who  being  a  prisoner  in  lawful  custody 
or  confinement,  regains  his  liberty  either  with  or 
without  force  before  his  legal  discharge,  or  who  having 
a  prisoner  lawfully  in  his  custody,  suffers  him  to 
regain  his  liberty,  before  his  legal  discharge,  commits 
the  offense  of  escape.98 

So  an  officer  who  having  prisoners  in  his  custody, 
neglects  to  secure  the  doors,  bolts  and  locks  of  the 
jail  in  the  way  they  are  designed  to  be  used,  to  prevent 
prisoners  from  escaping,  is  liable  to  prosecution  for 
escape.99 

But  an  officer  will  not  be  liable  to  criminal  pro- 
secution for  the  escape  of  prisoners  through  the  care- 
lessness of  his  assistant  if  he  used  due  care  in  appoint- 
ing such  assistant.100 

SECTION  240.    AIDING  AND  ABETTING  ESCAPES. 

One  who  conveys  disguises,  weapons  and  the 
like  into  a  jail  with  the  intent  to  aid  or  assist  a  prisoner 
to  escape  commits  an  offense.101 

Persons  aiding  and  abetting  prisoners  to  escape 
are  alike  guilty  with  the  principal;102  but  it  must 
appear  that  the  accused  knew  that  the  prisoner  was  in 
custody  of  the  law,  and  that  his  act  done  was  intended 
to  assist  the  prisoner  to  escape.103 

97  4  Blackstone  Com.,  131.  101  Underbill's  Cr.  Ev.,  Sec.  464. 

98  Underbill's    Cr.    Ev.,    Sec.    462;  1M  Williams    vs.    State,    24    Tex. 

4  Blackstone  Com.,  129;  State  App.,   17;    Ash  vs.   State,  81 

vs.  Brown,  82  N.  C.,  585.  Ala.,  76. 

99  Carver    vs.    Ter.,    5 .  Okl.,    342;  10S  State   vs.    Lawrence,    43    Kan., 

Meehan  vs.  State,  46  N.  J.  L.,  128;  Riley  vs.  State,  16  Conn., 

355;  State  vs.  Sparks,  78  Ind.,  47;   Walker  vs.  State,  91  Ala., 

166.  32;     Com.    vs.    Filburn,    119 

"o  Trammel  vs.  State,  111  Ala.,  77.  -  Mass.,  299. 
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Prisoners  escaping  when  trusted  by  the  prison 
authorities  to  go  outside  the  prison  walls,  commit 
the  offense  of  escape.104 

SECTION  241.     PRISONER  MAY  ESCAPE,  WHEN. 

But  on  the  other  hand  a  person  who  is  unlaw- 
fully imprisoned  may  break  jail  and  regain  his  liberty 
without  committing  escape;  and  so  to  assist  one  in 
securing  his  liberty  when  unlawfully  held  or  im- 
prisoned is  no  offense.105 

But  mere  irregularity  of  a  commitment  is  no 
defense  to  a  charge  of  escape,  unless  the  commit- 
ment is  void  and  issued  without  authority  of  law.108 

The  innocence  of  a  prisoner  of  the  crime  for 
which  he  is  held  is  no  excuse  for  unlawful  escape 
if  he  was  held  lawfully.107 

TAMPERING  WITH  WITNESSES. 

SECTION    242.    WHAT    CONSTITUTES    THE    OFFENSE. 

A  wilful  and  corrupt  attempt  to  prevent  the 
attendance  of  a  witness  before  a  lawful  tribunal  is 
an  offense  at  common  law. 

The  essence  of  the  offense  is  the  attempt  to 
interfere  with  and  obstruct  the  administration  of 
justice.108 

The  preventing  or  attempting  to  prevent  witnesses 
from  attending  court  or  any  lawful  tribunal  by  hiring, 
persuading,  intimidating  or  otherwise  inducing  them 

104  Jenks  vs.  State,  63  Ark.,  312;  10S  Hughes  Cr.  Law,  Sec.  1832; 

Com.  vs.  Eversole,  98  Ky.,  638.  Underbill's  Cr.  Ev.,  Sec.  448, 

1M  Housh  vs.  People,  75  111.,  487;  citing:  State  vs.  Holt,  84  Me., 

People  vs.  Ah  Teung,  92  Cal.,  509;  Perrow  vs.  State,  67 

421;  State  vs.  Beebe,  13  Kan.,  Miss.,  365;  State  vs.  Carpenter 

595.  20  Vt.,  d;  Com.  vs.  Reynolds, 

108  State  vs.  James,  37  Conn.,  355.  14  Gray  (Mass.).  87;   State  vs. 

107  Com.  vs.  Miller,  2  Ashm.,  Pa.,  68;  Bailer,  26  W.  Va.,  90;  Gandy 

State  vs.  Bates,  23,  Iowa,  96.  vs.  State,  23  Neb.,  436. 
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to  remain  away  or  secrete  themselves  so  that  the 
process  of  subpoena  cannot  be  served  upon  them, 
is  an  offense  obstructing  the  administration  of  justice, 
and  is  usually  punished  by  summary  proceedings  of 
contempt  of  the  court.  And  in  addition  to  this 
mode  of  punishment  there  are  statutes  in  some  of  the 
states  providing  for  criminal  prosecution. 

SECTION  243.    THE  OFFENSE  OF  CONTEMPT. 

The  authority  to  punish  contempts  is  a  necessary 
incident  inherent  in  the  very  organization  of  all  legis- 
lative bodies  and  of  all  courts  of  law  and  equity  in- 
dependent of  statutory  provisions.109 

The  legislature  cannot  abridge  the  power  of  the 
courts  to  punish  summarily  all  such  wrongful  acts  as 
obstruct  the  administration  of  justice.110  And  in  a 
contempt  proceeding  the  accused  is  not  entitled  to  a 
trial  by  jury.  The  right  to  punish  for  contempt 
without  the  intervention  of  a  jury  is  recognized  and 
fully  established  by  the  common  law.111 

Contempts  are  of  two  classes,  criminal  and  civil. 
In  the  criminal  class  the  object  of  the  proceeding  is 
punishment  of  the  wrong-doer  to  vindicate  and  pre- 
serve the  dignity  and  respect  for  the  public  authority 
and  public  interest;  in  the  civil  class  to  afford  relief 
inter  partes — for  the  benefit  of  a  private  litigant.112 

SECTION  244.    WHAT  CONSTITUTES  CONTEMPT. 

Any  conduct  which  is  calculated  to  interfere 
with  the  proceedings  of  the  court,  such  as  by  assaulting 
witnesses  or  litigants  within  the  precincts  of  the  court 

109  State  vs.  Matthews,  37  N.  H.,  471;    Hughes'   Cr.   Law,   Sec. 

453.  1730. 

110  Hale  vs.  State,  55  Ohio  St.,  210;  m  People    vs.    Deidrich,    141    111., 

Hughes  Cr.  Law,  Sec.  1671.  665;  Lester  vs.  People,  150  111., 

111  Garrigus  vs.  State,  93  Ind.,  239;  408;    Hughes'   Cr.    Law,   Sec. 

Barclay  vs.  Barclay,  184  111.,  1673. 
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or  preventing  or  hindering  or  endeavoring  to  prevent 
or  hinder  them  in  their  access  to  the  court  or  otherwise, 
is  a  contempt.113 

The  offense  of  contempt  may  be  committed  in 
many  ways,  such  for  instance  as  the  obstruction  of 
any  officer  of  the  court  in  the  discharge  of  his  official 
duty,  the  violation  of  injunctions  or  other  writs 
issued  by  the  court,  or  in  any  manner  disobeying  any 
order,  judgment,  or  decree  of  any  court,  or  the  refusal 
to  comply  with  orders  of  the  court,  and  the  like.114 

»»  Dahnke  vs.  People,  168  111.,  107.  1M  Hughes'  Cr.  Law,  "Contempt." 


CHAPTER    VI. 

OFFENSES  AGAINST  PEACE  AND  ORDER. 
CONSPIRACY. 

DEFINITION  AND  ELEMENTS. 

A  conspiracy  is  a  combination  of  two  or  more 
persons,  by  some  concerted  action  to  accomplish 
some  criminal  or  unlawful  purpose,  or  to  accomplish 
some  purpose  not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means.1 

A  formal  agreement  is  not  essential  to  constitute 
this  offense.  Persons  may  join  a  conspiracy  already 
formed  and  in  progress,  and  in  doing  so  they  become 
responsible  for  all  acts  done  by  any  of  the  others 
before  or  after  its  formation.2 

By  the  common  law,  at  least  three  persons  must 
join  in  the  offense  to  make  it  a  conspiracy.3 

In  some  states  the  bare  agreement  to  break  the 
law  without  the  doing  of  any  overt  act  is  sufficient;4 
and  this  is  true  although  it  may  be  impossible  to 
accomplish  the  object  of  the  conspiracy. 

SECTION  245.    AN  OVERT  ACT  ESSENTIAL. 
But  in  some  jurisdictions  the  offense  is  not  com- 
plete unless  some  overt  act  be  committed  by  one  or 
more  of  the  persons  to  the  conspiracy  to  affect  the 
object  intended.5 

1  Hughes    Cr.    Law,    Sec.    1185;  Reg.   vs.   Bum,   12  Cox,  316. 

3  Greenl.  Ev.,  Sec.  89;    Smith  4  Ochs  vs.   People,   124  111.,   426; 

vs.    People,   25   111.,   9;    Spies  Gallagher  vs.  People,  211  111., 

vs.  People,  122  111.,  1-12.  158-164;     State    vs.    Brunei-, 

a  3  Greenl.  Ev.,  Sec.  93;   Spies  vs.  135  111.,  419;    People  vs.  Gil- 
People,    122    111.,    179;     Graff  man,  121  Mich.,  187. 
vs.  People,  208  111.,  372-323;  6  State  vs.  Hickling,  41  N.  J.  L., 
McKee  vs.  State,  767  Fed.,  698;  208;     U.   S.    vs.   Reichert,   32 
U.  S.  vs.  Cassidy,  67  Fed.,  698.  Fed.,    142. 

s  Evans  vs.   People,  90  111.,  384; 
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SECTION  246.    EACH  LIABLE  FOR  ACTS  OF  ALL. 

Each  of  the  parties  to  a  conspiracy  shall  be  liable 
for  the  acts  of  the  others  done  in  carrying  out  the 
general  design,  even  though  the  means  are  not  speci- 
fically agreed  upon  by  which  to  accomplish  the  un- 
lawful purpose.6 

Therefore  if  several  persons  combine  to  stand 
by  one  another  in  a  breach  of  the  peace  with  a  general 
resolution  to  resist  all  opposers,  and  in  the  execution 
of  that  design  a  person  is  killed,  all  engaged  in  the 
conspiracy  shall  be  held  responsible  for  such  killing 
on  a  charge  for  murder.7 

So  on  the  same  principle  each  of  the  conspirators 
shall  be  held  responsible  for  the  probable  consequences 
of  the  acts  of  the  others.  Thus  when  parties  are 
engaged  in  the  commission  of  a  crime  with  malicious 
intent  and  in  the  execution  thereof  commit  another 
criminal  act  not  originally  intended  but  which  was  a 
probable  consequence  of  the  acts  of  the  persons  to  the 
conspiracy,  each  shall  be  held  responsible  for  the 
unintended  act.8 

So  if  several  persons  combine  to  assault  a  certain 
person  each  of  them  will  be  criminally  liable  for  any 
act  of  the  others  which  is  a  probable  or  natural  con- 
sequence of  the  execution  of  their  common  design 
or  purpose,  though  the  particular  act  done  was  not 
expressly  intended  or  agreed  upon  in  advance.9 

0  State  vs.  McCahill,  72  Iowa,  111;  251;  Brennan,  15  HI.,  511. 

Pettibone,  vs.  U.  S.,  148  U.  S.,  8  State  vs.   Vines,   34  La.,    1079; 

197;     Lamb    vs.    People,    96  Corns  vs.  State,  46  Ohio  St., 

111.,  73;    Spies  vs.  People,  122  457;     Com.    vs.    Murphy,    165 

111.,  1-12.  Mass.,  66. 

7  Butter  vs.  People,  125  111.,  641;  B  Jolly  vs.  State,  94  Ala.,  19;  State 

Williams  vs.  State,  81  Ala.,  1;  vs.  Johnson,  7  Or.,  210;  People 

Spies  vs.  People,  122  111.,  178;  vs.  Olson  80  Cal.,  122. 

Weston  vs.  Com.,  Ill  Pa.  St., 
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SECTION  247.    ONE    DEPARTING   FROM    DESIGN. 

But  if  one  of  the  parties  on  his  own  motion, 
departs  from  the  original  design  and  commits  a  different 
offense  than  that  intended  by  the  conspiracy,  and 
which  is  not  a  probable  consequence  of  the  acts  com- 
mitted in  pursuance  of  the  common  purpose,  then  he 
alone  shall  be  held  responsible  for  such  different 
offense.10 

Thus  if  two  men  be  requested  by  another  to 
enter  a  certain  dwelling-house  and  beat  a  man,  but 
on  entering  find  the  man  not  there,  and  if  one  of  the 
two  men  assault  the  owner  of  the  house  and  the  other 
ravish  his  wife,  the  one  thus  sending  them  into  the 
house  cannot  be  held  responsible  for  the  criminal 
conduct  of  the  two  men,  for  the  reason  that  their 
acts  are  a  total  departure  from  his  request.11 

SECTION  248.    CONSPIRACY  MERGED,  WHEN. 

At  common  law  a  conspiracy  to  commit  a  felony 
is  only  a  misdemeanor,  and  if  the  felony  be  actually 
committed,  then  the  conspiracy  is  merged  in  the 
felony.  Thus  if  the  conspiracy  is  to  commit  arson 
and  that  crime  be  actually  committed,  the  conspiracy 
is  merged  in  the  consummated  crime  and  the  offense 
is  arson  only.12 

But  a  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  consummated  act.13 

SECTION   249.    CONSPIRACY,  FOR   WHAT   PURPOSE. 
A  conspiracy  may  be  formed  for  the  purpose  of 

10  Watts  vs.  State,  5  W.  Va.,  532;  Ky.,  4;  3  Greenl.  Ev.,  Sec.  90. 

4  Blackstone,  Com.,  37.  >3  Hughes    Cr.    Law,    Sec.     1196; 

11  Watts  vs.  State,  5  W.  Va.,  532;  State  vs.  Setter,  57  Conn.,  461; 

Lamb  vs.  People,  96  111.,  73-84.  State   vs.    Maybeny,   48   Me., 

18  Hoyt  vs.  People,   140  111.,   491;  218;    State  vs.  Noyes,  25  Vt., 

State  vs.    Mayberry,  46    Me.,  415. 
218;    Com.  vs.  Blackburn,  62 
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committing  a  crime,  or  it  may  be  formed  for  the 
purpose  of  accomplishing  some  unlawful  act  which 
is  not  a  crime  if  committed  by  one  person  alone. 

Thus  a  conspiracy  to  obtain  the  money  or  property 
or  any  person,  company,  corporation,  or  of  the  public 
by  means  of  false  pretense  is  undoubtedly  a  criminal 
offense,14  for  the  reason  that  it  is  a  well  known  offense 
for  one  person  alone  to  obtain  the  money  or  property 
of  another  by  false  pretenses. 

One  person  may  slander  another  or  injure  his 
business,  without  committing  a  criminal  offense;  but 
if  he  conspires  with  another  to  do  the  slander  or 
injury,  then  he  commits  the  offense  of  conspiracy. 

So  a  conspiracy  to  seduce  a  female,  whether  the 
means  to  be  used  be  unlawful  or  criminal  or  not,  is  a 
criminal  offense,  although  seduction  may  not  be 
indictable  as  a  crime.15 

Thus  it  is  clear  that  the  scope  of  the  offense  of 
conspiracy  is  very  broad  and  comprehensive. 

SECTION  250.     No  OFFENSE,  WHEN. 

But  where  the  concerted  action  or  combination 
is  for  the  purpose  of  accomplishing  some  lawful  act 
without  resorting  to  criminal  or  unlawful  means  then 
there  can  be  no  offense. 

Thus  for  example,  it  is  not  an  offense  for  workmen 
to  enter  into  an  agreement  not  to  work  for  persons 
who  employ  laborers  not  members  of  some  society 
or  labor  organization;  for  each  person  has  a  right 
to  determine  for  himself  for  whom  he  will  work  and 
when  he  will  not  work.16 

14  Johnson  vs.  People,  22  111.,  314;  79;  State  vs.  Wilson,  121  N.  C., 

Ochs  vs.  People,  124  111.,  399;  650. 

Musgrave  vs.  State,  133  Ind.,  18  Com.  vs.  Hunt,  45  Mass.,   Ill; 

297;   In  re  Wolf,  27  Fed.,  606.  Com.  vs.  Dyer,  128  Mass.,  70; 

18  Smith   vs.  .People,    25    111.,    14;  Dyer  vs.  State,  67  Vt.,  690. 

Reg.  vs.  Hears,  2  Ddn.  C.  C., 
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But  on  the  other  hand  persons  who  combine 
together  for  the  purpose  of  preventing  their  employer 
from  taking  into  his  employ  certain  persons,  or  for 
the  purpose  of  driving  out  of  his  employ  certain  other 
persons — they  commit  the  offense  of  conspiracy.17 

SECTION  251.     EVIDENCE  IN  PROOF  OF  CONSPIRACY. 

After  the  prosecution  has  introduced  sufficient 
evidence  to  establish  prima  facie,  a  conspiracy  between 
the  parties  tending  to  show  a  common  purpose 
as  charged,  then  the  declarations  of  one  of  the  accused 
are  competent  against  all  of  them.18 

While  a  conspiracy  is  in  progress  the  acts  and 
declarations  of  one  of  the  conspirators  are  the  acts  of 
each  and  all  of  them,  if  done  according  to  the  common 
plan,  though  the  result  may  not  be  the  particular 
result  intended.19 

The  conspiracy  having  been  established,  every- 
thing said,  written  or  done  by  any  one  of  the  conspira- 
tors in  furtherance  of  the  common  purpose  is  deemed 
to  have  been  said,  done  or  written  by  each  of  them.20 

But  after  a  conspiracy  has  come  to  an  end,  then 
individual  declarations,  statements,  confessions  or 
acts  are  competent  only  against  him  making  them.21 

In  order  to  be  competent  the  act  done  by  any 

43  Ark.,  99;  Bannon  vs.  U.  S., 
156  U.  S.,  464;  Underbill's  Cr. 
Ev.,  Sec.  492. 

*  Chicago,  etc.,  Coal  Co.  vs.  People, 
214  111.,  421-452. 

81  Greenl.  Ev.  (Redf.  Ed.),  Sec.  Ill; 
Underbill's  Cr.  Ev.,  Sec.  493; 
Sparf  vs.  U.  S..  156  U.  S.,  51; 
People  vs.  Oldham,  111  Cal., 
648;  State  vs.  Duffy,  124  Mo., 
1;  State  vs.  Palmer,  79  Minn., 
428;  Lamb  vs.  People,  96  111., 
73;  People  vs.  McQuade,  110 
N.  Y.,  284. 


17  State  vs.  Stewart,  59  Vt.,  273; 

State  vs.  Glidden,  55  Conn.,  46; 
Hughes  Cr.  Law,  Sec.  200. 

18  Hughes'  Cr.  Law,  Sec.  1233-1234; 

Wilson  vs.  People,  94  111.,  299; 
State  vs.  Adams,  40  La.,  213; 
Com.  vs.  O'Brien  140  Pa.  St., 
555;  Seville  vs.  State,  49 
Ohio  St.,  117;  Underbill's  Cr. 
Ev.,  Sec.  335. 

19  McMahon    vs.    People,    189    111., 

222;  Samples  vs.  People,  121 
111.,  547;  Wilson  vs.  People, 
94  111.,  300;  Can-  vs.  State, 
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one  of  the  conspirators  must  be  the  ordinary  and 
probable  effect  of  the  wrongful  act  specifically  agreed 
upon,  so  that  the  connection  between  them  may  be 
reasonably  apparent  and  not  a  new,  independent 
product  of  the  mind  of  one  of  the  conspirators  outside 
of  and  foreign  to  the  common  design.22 

DISORDERLY  CONDUCT. 
SECTION  252.    WHAT  CONSTITUTES  THE  OFFENSE. 

A  breach  of  the  peace  may  be  committed  in 
many  ways,  one  of  which  is  commonly  called  dis- 
orderly conduct. 

Any  boisterous  conduct  creating  or  tending  to 
create  a  breach  of  the  peace,  constitutes  disorderly 
conduct.23 

Thus  if  one  meets  another  in  a  public  place  and 
calls  him  a  robber  in  a  loud  voice  he  commits  this 
offense.24 

So  discharging  fire-arms  in  the  streets  of  a  city 
or  other  public  place  is  a  breach  of  the  peace.25 

Breaches  of  the  peace  as  denned  by  statutes 
usually  include  tumultuous  and  offensive  carriage, 
quarreling,  fighting,  challenging  and  the  like. 

A  breach  of  the  peace  may  be  committed  without 
an  assault  and  battery  or  other  offense,26  but  of  course 
an  assault  and  battery  or  other  offense  may  also 
constitute  a  breach  of  the  peace.27 

SECTION  253.    DISTURBING  A  FAMILY. 
Under  the  head  of  disorderly  conduct  may  be 

"Hughes'    Cr.    Law,    Sec.    1236;  M  State  vs.  Sherrard,  117  N.  C.,  716. 

Bowers    vs.    State,    24    Tex.  K  People  vs.  Bartz.  53  Mich.,  493. 

App.,   542;    Watts  vs.   State,  *  State  vs.  Fan-all,  29  Conn.,  72. 

5    W.    Va.,    532;     Lamb    vs.  »  2  McClain  Cr.  Law,  Sec.   1012; 

People,  96  111.,  73.  Citing:      State    vs.     Barrows, 

»  People  vs.  Johnson,  86  Mich.,  175;  57  Vt.,  576. 

Hearn  vs.  State,  34  Ark.,  550. 
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classed  the  disturbance  of  the  peace  and  quiet  of  a 
family ;  and  a  family  will  include  one  woman  occupying 
her  dwelling  alone.28 

SECTION  254.    DISTURBING  PUBLIC  MEETINGS. 

The  disturbance  of  public  meetings  of  people 
met  for  a  lawful  purpose  also  are  offenses.  This  in- 
cludes meetings  for  religious  worship,29  in  either  a 
public  or  private  place  ;30  and  all  denominations  are 
included  within  the  statutory  protection.31 

Abusive  language  used  toward  but  one  of  the 
worshipers  at  a  religious  meeting  is  an  offense  though 
not  heard  by  any  others  there  assembled.32 

But  in  order  to  constitute  this  offense  the  unlawful 
act  must  be  committed  before  the  minister  has  dis- 
missed his  congregation.33 

SECTION  255.    PUBLIC  OR  PRIVATE  SCHOOLS. 

It  is  an  offense  to  disturb  public  or  private  schools, 
and  a  singing  school  kept  for  culture  and  improvement 
comes  within  the  protection  of  the  law.  But  to 
constitute  a  school  there  must  be  a  master  who  in- 
structs.34 

AFFRAY. 

SECTION  256.    DEFINITION  AND  ELEMENTS. 
An  affray  is  the  fighting  of  two  or  more  persons 

Wood  vs.  State,  11  Tex.  App., 
321 

32  State 'vs.  Wright,  41  Ark.,  414; 

McVea  vs.  State,  35  Tex.  Cr.,  1; 
Cockreham  vs.  State,  7  Humph. 
(Tenn.),  12. 

33  State   vs.    Jones,   53   Mo.,    486; 

Hughes'  Cr.   Law,  Sec.   1091. 

34  State  vs.  Gager,  28  Conn.,  234; 

State  vs.  Spray,  113  N.  C.,  686; 
Com.  vs.  Porter,  1  Gray 
(Mass.),  476;  State  vs.  Yeaton, 
53  Me.,  127. 


18  Noe    vs.    People,    39    HI.,    97; 

Bones  vs.  State,  117  Ala.,  146; 

See     State     vs.     Schlottman, 

52  Mo.,  164. 
»  State  vs.  Kirby,  108  N.  C.,  772 

(Held  not  violation);   State  vs. 

Wright,  41  Ark.,  412. 
30  Rogers  vs.  Brown,  20  N.  J.  L., 

121;  State  vs.  Norris,  69  N.  H., 

536;     Stratton    vs.    State,    13 

Ark.,  691. 
81  Hull   vs.   State,   120   Ind.,   154; 
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in  some  public  place  to  the  terror  of  his  majesty's 
subjects;  for  if  the  fighting  be  in  private,  it  is  not  an 
affray  but  an  assault.35 

It  is  an  affray  for  two  travelers  to  mutually  agree 
to  fight  in  a  public  road  in  the  presence  of  another.36 

An  assault  and  battery  may  be  included  in  an 
affray.37 

Mere  belief  of  one  of  the  parties  charged  with 
affray  that  he  and  his  companion  were  about  to  suffer 
great  bodily  harm  is  not  sufficient  to  justify  fighting  in 
self-defense.88 

DISORDERLY  HOUSE. 

SECTION  257.    DEFINITION  AND  ELEMENTS. 

A  disorderly  house  is  a  house  in  which  people 
abide  or  to  which  they  resort,  disturbing  the  repose 
of  the  neighborhood,  or  where  the  conduct  of  the 
inmates  is  injurious  to  the  public  morals,  health, 
safety  or  conscience;  and  such  a  house  includes  dis- 
orderly inns,  ale-houses,  saloons,  bawdy  houses,  gam- 
ing houses,  stage-plays,  booths  and  stages  for  rope- 
dancers,  mountebanks  and  the  like.  Such  houses 
under  the  common  law  are  nuisances.39  And  the 
keeping  of  a  disorderly  house  is  a  continuing  offense 
unless  made  otherwise  by  statute.40 


35  4  Blackstone  Com.,  145;  Under- 
bill's Cr.  Ev.,  Sec.  488;  1 
Bish.  Cr.  Law,  Sec.  535; 
Hughes'  Cr.  Law,  Sec.  1112. 

38  Piper  vs.  State  (Tex.  Cr.),  57 
S.  W.,  1118;  Pollock  vs.  State, 
32  Tex.  Cr.,  29;  Wilson  vs. 
State,  59  Tenn.,  278. 

37  4  Blackstone,  Com.,     154;    Fritz 

vs.   State,   40   Ind.,   18. 

38  State  vs.  Harrell,  107  N.  C.,  944. 

39  Hughes'    Cr.    Law,    Sec.,    1119. 

Citing:    State  vs.  Maxwell,  33 


Conn.,  259;  Cheek  vs.  Com., 
79  Ky.,  362;  State  vs.  Williams, 
30  N.  J.  L.,  102;  Com.  vs. 
Goodell,  165  Mass.,  594;  State 
vs.  Cally,  104  N.  C.,  858; 
Thatcher  vs.  State,  48  Ark.,  60; 
Cahn  vs.  State,  110  Ala.,  56. 
(Meeting  place  of  idle  and  dis- 
solute persons.) 

40  Reed  vs.  State  (Tex.  Cr.),  29 
S.  W.,  1065;  Com.  vs.  Bessler, 
97  Ky.,  498. 
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SECTION  258.    RESORT  OF  DISSOLUTE  PERSONS. 

The  offense  of  keeping  a  disorderly  house  may  be 
committed  by  permitting  lewd  women  to  resort  to  a 
dancing  hall  where  liquors  are  sold  and  spend  their 
time  in  lewd  conduct,  such  as  sitting  in  the  laps  of 
men  and  hugging  and  kissing  them.41  But  where 
women  resort  to  a  saloon  only  for  the  purpose  of  drink- 
ing beer  there  is  no  offense.42 

One  allowing  his  house  to  become  the  habitual 
resort  of  drunkards  and  prostitutes  makes  his  place  a 
disorderly  house.43  And  one  who  keeps  a  room  to 
which  persons  habitually  resort  for  the  purpose  of 
betting  on  horse  races  run  at  different  places  through- 
out the  country  commits  the  offense  of  keeping  a  dis- 
orderly house.44 

The  keeper  of  a  saloon  or  dram-shop  where  intoxi- 
cating liquors  are  sold,  though  under  a  license,  com- 
mits the  offense  of  keeping  a  disorderly  house  if  he 
permits  idle,  dissolute,  drunken  or  other  disorderly 
persons  to  collect  in  or  about  his  premises  and  disturb 
or  annoy  the  people  of  the  community,  by  swearing, 
cursing,  fighting,  or  by  any  other  disorderly  conduct;45 
and  it  can  make  no  difference  that  he  may  be  liable 
to  punishment  by  indictment  for  each  specific  sale  of 
liquors.46 

A  license  permitting  the  sale  of  intoxicating  liquors 
is  no  protection  to  keeping  such  a  house.47 

King  vs.  People,  83  N.  Y.,  587; 

McClain  vs.  State,  49  N.  J.  L.. 

471. 
"  Hughes'    Cr.    Law,    Sec.    1127; 

Com.  vs.  Cobb.,  120  Mass.,  356; 

Com.  vs.  Wallace,  143  Mass., 

88;  Price  vs.  State,  96  Ala.,  1. 
48  Parker  vs.  State,  61  N.  J.  L.,  308; 

Hughes'  Cr.  Law,  Sec.   1127. 
41  State    vs.    Mullikin,    8    Blackf. 

(Ind.),  260. 


41  Ahr  vs.  State  (Tex.  Cr.),  31  S.  W., 

657 
0  Harmes     vs.     State,     26     Tex. 

App.,  190. 
41  Com.  vs.  Cobb,  120  Mass.,  356; 

Beard  vs.  State,  71  Md.,  275; 

State  vs.  Young,  96  Iowa,  262. 
••  Haring  vs.  State,  51  N.  Y.  L.,  386; 

Price  vs.  State,  96  Ala.,  1;  State 

vs.    Bailey,    21    N.    H.,    343; 

Kneffer  vs.  Com.,  94  Ky.,  360; 
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SECTION  259.    PLACES  OF  COMMITTING  THE  OFFENSE. 

This  offense  may  be  committed  not  only  in  a 
dwelling-house,  but  in  other  buildings  or  places,  such 
as  a  boat,  or  tent.48  But  disorderly  conduct  in  a 
private  house,  such  as  gaming  or  fighting,  does  not 
make  it  a  disorderly  house  unless  the  conduct  in 
some  manner  annoys  the  public.49 

SECTION  260.    EFFORTS  TO  PREVENT  DISORDER. 

It  is  no  defense  to  a  charge  of  keeping  a  disorderly 
house  that  the  owner  or  manager  endeavored  to  prevent 
disorderly  conduct,  breaches  of  the  peace  and  other 
like  conduct  in,  upon  or  about  his  premises.60 

SECTION  261.    PROVING  HOUSE  TO  BE  DISORDERLY. 

That  a  house  bears  the  reputation  of  being  a  dis- 
orderly house  is  not  sufficient  to  prove  the  charge.51 
But  such  general  reputation  is  competent  as  tending  to 
prove  it  is  such  a  house.52 

Evidence  of  the  character  of  the  inmates  and  fre- 
quenters of  a  house  is  competent  as  tending  to  prove 
that  it  is  a  disorderly  house,  and  this  may  be  shown  by 
general  reputation.53 

If  the  proof  shows  that  persons  passing  by  the 
house  on  the  public  highway  were  annoyed,  that  is 
sufficient  r54  and  although  but  one  person  was  annoyed 
or  disturbed,  that  is  sufficient  if  the  conduct  carried 


48  Killman  vs.  State,  2  Tex.  App., 

232  (tent);     State  vs.  Mullen, 
35  Iowa,  199  (boat). 

49  Hughes'  Cr.  Law,  Sec.  1135. 

10  Com.  vs.  Cobb,  120  Mass.,  356; 

State  vs.  Shaffer,  74  Iowa,  704; 

Cable    vs.    State,    8    Blackf. 

(Ind.),  531. 
"  State  vs.  Brunnel,  29  Wis.,  435; 

Drake  vs.  State,  14  Neb.,  535. 
M  Hogan    vs.    State,   76   Ga.,   82; 


Betts  vs.  State,  93  Ind.,  375. 

53  Hughes'  Cr.  Law,  Sec.  1146; 
Beard  vs.  State,  71  Md.,  275; 
Com.  vs.  Clark,  145  Mass.,  251; 
People  vs.  Russell,  110  Mich., 
46;  State  vs.  Hendricks,  15 
Mont.,  194;  State  vs.  Board- 
man,  64  Me.,  523. 

44  Hackney  vs.  State,  8  Ind.,  494; 
Com.  vs.  Davenport,  2  Allen 
(Mass.),  299. 


OFFENSES   AGAINST   PEACE   AND   ORDER.  177 

on  in  the  house  tends  to  annoy  the  entire  neigh- 
borhood.55 

Evidence  of  the  indecent  language  or  immoral 
conduct  of  the  inmates  of  the  house  is  competent;56 
also  the  sale  of  intoxicating  liquors  may  be  shown  in 
evidence  as  tending  to  prove  the  keeping  of  a  dis- 
orderly house.57 

INTOXICATING  LIQUORS. 

SECTION    262.    WHAT    CONSTITUTES    THE    OFFENSE. 

The  usual  violations  in  the  sale  of  intoxicating 
liquors  consist  of  the  unlawful  sale  without  a  license; 
sales  to  minors  without  the  written  authority  from 
their  parents  or  guardian;  sales  to  intoxicated  persons, 
and  to  persons  who  are  in  the  habit  of  getting  intoxi- 
cated; and  in  selling  to  be  drank  upon  the  premises 
where  sold. 

In  the  absence  of  statutes  regulating  the  sale  of 
intoxicating  liquors,  it  is  not  an  offense  to  sell  such 
liquors  either  at  retail  or  wholesale.58 

SECTION  263.     STATUTES  REGULATING  THE  SALE. 

But  statutes  exist  generally  in  the  different 
states  regulating  the  liquor  business  in  one  form  or 
another,  forbidding  any  person  to  engage  in  the  sale 
thereof  without  a  license. 

A  reference  to  the  statutes  of  one  of  the  states 
will  serve  to  illustrate  the  nature  of  the  legislation 
on  the  subject  of  intoxicating  liquors. 

The  statutes  of  Illinois  among  other  things  provide : 

"  Com.  vs.  Hopkins,  133  Mass.,  381 ;  Berry  vs.  People,  77  N.  Y.,  588; 

Price    vs.    State,    96    Ala.,    5;  State  vs.  Toombs,  79  Iowa,  741. 

State  vs.  Robertson,  86  N.  C.,  «  Derby  vs.  State,  60  N.  J.  L.,  258. 

628.  «  State  vs.  Haines  (Or.),  58   Pac., 

"  State  vs.  Garing,  75  Me.,  591;  39. 

Vol.  X.— 12. 
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That  a  dramshop  is  a  place  where  spirituous  or  vinous 
or  malt  liquors  are  retailed  in  less  quantity  than  one 
gallon,  and  intoxicating  liquors  shall  be  deemed  to 
include  all  such  liquors  within  the  meaning  of  this  act.58 

Whoever  not  having  a  license  to  keep  a  dramshop, 
shall  by  himself  or  another,  either  as  principal,  clerk 
or  servant,  directly  or  indirectly,  sell  any  intoxicating 
liquor  in  any  less  quantity  than  one  gallon,  or  in  any 
quantity  to  be  drank  upon  the  premises,  or  in  or  upon 
any  adjacent  room,  building,  yard,  premises  or  place 
of  public  resort,  shall  be  fined  not  less  than  twenty 
dollars  nor  more  than  one  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  less  than  ten  nor  more 
than  thirty  days,  or  both,  in  the  discretion  of  the 
court.60 

Whoever  by  himself,  his  agent  or  servant,  shall 
sell  or  give  intoxicating  liquor  to  any  minor  without 
the  written  order  of  his  parent,  guardian  or  family 
physician,  or  to  any  person  intoxicated,  or  who  is 
in  the  habit  of  getting  intoxicated,  shall  for  each 
offense,  be  fined  not  less  than  twenty  dollars  nor  more 
than  one  hundred  dollars  or  imprisoned  in  the  county 
jail,  not  less  than  ten  nor  more  than  thirty  days, 
or  both  according  to  the  nature  of  the  offense.81 

The  giving  away  of  intoxicating  liquors,  or  other 
shift  or  device  to  evade  the  provisions  of  this  act,  shall 
be  held  to  be  an  unlawful  selling.62 

SECTION   264.    WHAT   LIQUORS   ARE   INCLUDED. 

The  words  of  the  statute  include  any  kind  of 
liquor,  no  matter  by  what  name  it  may  be  called,  if  it 
produces  intoxication  when  used  as  a  beverage.63 

*  131.  Stat.,  Chap.  43,  Sec.  1.  *  Godfriedson  vs.  People,  88  111., 

80  m.  Stat.,  Chap.  43,  Sec.  2.  286;    State   vs.   Hickman,   54 

«  111.  Stat.,  Chap.  43,  Sec.  6.  Kan..  225. 
"  111.  Stat.,  Chap.  43,  Sec.  13. 
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The  courts  take  judicial  notice  that  whiskey, 
wine,  brandy,  lager  beer  and  the  like  are  intoxicating.84 

Other  articles,  such  as  cider,  beer,  rice-beer,  ale, 
pop,  bitters,  and  by  whatever  name,  are  included 
in  the  statutory  words,  if  they  produce  intoxication 
when  used  as  a  beverage.  Whether  these  articles 
are  intoxicating  or  not  is  a  question  of  fact  for  the 
jury  to  determine  from  the  evidence.65 

SECTION  265.     SHIFT  TO  EVADE  THE  LAW. 

Intoxicating  liquors  sold  by  any  shift  or  device 
to  evade  the  law  is  a  violation.  Thus  where  the 
evidence  shows  that  the  accused  sold  cigarettes  at  ten 
cents  each  and  gave  the  purchaser  a  drink  of  whiskey 
it  was  held  to  be  a  sale  of  the  drink  of  whiskey  by  a 
shift.66 

So  in  the  case  of  a  boy  who  went  to  a  saloon 
and  asked  for  some  whiskey  and  the  accused  said  he 
could  not  let  him  have  it.  The  boy  afterwards  went 
to  a  barn  which  was  near  the  saloon  where  he  found 
a  half  pint  bottle  of  whiskey  on  a  rock.  He  took  it 
and  left  twenty-five  cents  in  its  place.  These  cir- 
cumstances were  held  sufficient  to  prove  that  this  was 
a  mere  shift  to  evade  the  law.67 

So  also  if  a  sale  of  one  gallon  of  intoxicating 
liquor  be  made  and  the  purchaser  takes  only  a  part 
of  the  gallon  away  at  the  time  of  making  the  purchase, 
leaving  the  residue  in  the  possession  of  the  person 
from  whom  he  made  the  purchase,  and  not  separated 

84  State  vs.  Tisdale,  54  Minn.,  105;  242;   Bandalow  vs.  People,  90 

Briffil  vs.  State,  58  Wis.,  39;  111.,  218;  Hansberg  vs.  People, 

Fenton  vs.  State,  100  Ind.,  598;  120  111.,  21. 

Hughes'   Cr.   Law,  Sec.   1375.  K  Archer   vs.   State,   45   Md.,   33; 

•*  Bell  vs.  State,  91  Ga.,  227;  State  Hughes'  Cr.  Law,  Sec.   1381. 

vs.    Biddle,    54    N.    H.,    379;  *>  Stultz  vs.  State,  96  Ind.,   456. 

Hewitt  vs.  People,  186  111.,  336;  See  Archer  vs.  State,  45  Md., 

Hertel  vs.  People,  78  111.  App.,  33. 

109;    State^vs.  Starr,  67  Me., 
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from  the  bulk  in  the  barrel  from  which  the  part  de- 
livered was  taken,  this  is  a  sale  only  of  the  part  de- 
livered, and  is  a  violation  by  selling  in  less  quantity 
than  one  gallon.08 

But  it  would  not  be  a  violation  if  the  whole 
gallon  so  purchased  is  separated  from  the  bulk  in  the 
barrel  and  only  a  part  of  the  gallon  be  delivered.69 

SECTION  266.     SOCIAL  CLUBS,  LIABLE,  WHEN. 

Persons  who  organize  themselves  into  a  society 
or  club  and  by  its  agent  sell  to  the  members  of  the 
club,  by  means  of  a  ticket  which  is  punched  on  making 
a  purchase,  violate  the  law  by  a  shift.70 

But  if  the  members  of  a  club  or  association  buy 
and  distribute  the  liquor  among  themselves  they  do 
not  commit  an  offense,  and  in  such  case  their  inten- 
tion is  immaterial.71 

SECTION  267.    ONE  PURCHASING  FOR  OTHERS. 

Where  several  persons  make  up  a  sum  of  money 
together  to  purchase  liquor  and  one  of  them  procures 
it  with  the  money  so  contributed,  there  is  no  viola- 
tion.72 So,  also,  one  who  merely  purchases  intoxicat- 
ing liquor  for  another  and  receives  only  the  amount 
of  money  the  liquor  actually  costs  commits  no  offense; 
he  is  merely  the  agent  of  the  actual  purchaser.78 

68  Thomas  vs.  State,  37  Miss.,  353; 

Armstrong  vs.  State  (Tex.  Cr.), 
47  S.  W.,  1006;  Richardson  vs. 
Com.,  76  Va.,  1007;  Hughes' 
Cr.  Law,  Sec.  1403. 

69  Dobson  vs.  State,  57  Ind.,  69. 

70  Rickart  vs.   People,  79  111.,  87; 

Newark  vs.  Essex  Club;  53  N. 
J.,  99;  People  vs.  Soule,  74 
Mich.,  250;  People  vs.  An- 
drews, 115  N.  Y.,  428;  Com.  vs. 
Ryan,  152  Mass.,  283. 

71  Com.  vs.  Pomphret,  137  Mass., 

564;   State  vs.  St.  Louis  Club, 


125  Mo.,  308;  Seim  vs.  State, 
55  Md.,  566;  People  vs.  Adelphi 
Club,  149  N.  Y.,  5;  Contra: 
State  vs.  Shumate,  44  W.  Va., 
490 

73  Hogg  vs.  People,  15  111.  App.,  288; 
Jones  vs.  State,  100  Ga.,  579; 
Evans  vs.  State,  101  Ga.,  780; 
Graff  vs.  Evans,  8  Q.  B.  D.,  373. 

73  Hughes'  Cr.  Law,  Sec.  1399; 
DuBois  vs.  State,  87  Ala.,  101; 
Reed  vs.  State  (Tex.  Cr.),  44 
S.  W.,  1093;  State  vs.  Thomas, 
13  W.  Va.,  848. 
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SECTION  268.    PRINCIPAL  AND  AGENT  LIABLE. 

The  principal  and  his  clerk  or  agent  are  both  liable 
for  any  unlawful  sale  made  by  the  clerk  or  agent;74 
and  the  principal  is  liable  although  the  sales  were 
made  by  his  clerk  without  his  knowledge  and  in  viola- 
tion of  his  instructions.75  There  are  some  cases,  how- 
ever, holding  the  contrary.76 

And  a  clerk  is  liable  for  any  unlawful  sales  made 
by  himself  whether  he  knew  or  did  not  know  that  his 
employer  had  no  license.77  A  superintendent  or  gen- 
eral manager  of  the  place  where  liquors  are  sold  is 
liable  as  well  as  the  principal.78  So  on  the  same 
principle  the  unlawful  sales  made  by  one  partner  of  a 
firm  will  make  the  other  liable  though  absent  at  the 
time  the  sales  were  made  and  had  no  knowledge  of 
the  sales.79 

SECTION  269.    WIFE   SELLING   FOR  HER   HUSBAND. 

The  wife  making  unlawful  sales  when  her  husband 
is  present  renders  him  liable  as  well  as  herself.80  But 
unauthorized  sales  made  by  the  wife  in  the  absence 
of  her  husband  do  not  make  him  liable.81 

SECTION  270.    DRUGGISTS  AND  PHYSICIANS. 

Druggists  and  physicians  are  not  exempt  from 
the  provisions  of  the  law.  They  stand  on  the  same 


74  State  vs.  Haines,  35  N.  H.,  207; 
Com.  vs.  Sinclair,  138  Mass., 
493. 

"  Mullinix  vs.  People,  76  111.,  213; 
McCutcheon  vs.  People,  69  111., 
608;  People  vs.  Longwell,  120 
Mich.,  311;  Noecker  vs.  Peo- 
ple. 91  111.,  494;  Hughes'  Cr. 
Law,  Sec.  1386. 

78  Hughes'  Cr.  Law,  Sec.  1386; 
Lathrope  vs.  State,  51  Ind., 
192;  State  vs.  Hayes,  67  Iowa, 
27;  Anderson  vs.  State,  22  Ohio 
St.,  305. 


77  People>s.  Price,  74  Mich.,  37. 

78  Stevens  vs.  People,  67  111.,  590; 

State  vs.  Dow,  21  Vt.,  484. 

79  Whillon  vs.  State,  37  Miss.,  379; 

Sellers  vs.  State,  98  Ala.,  72; 
Walker  vs.  State,  38  Ark.,  656. 

80  Com.  vs.  Walsh,  165  Mass.,  62; 

State  vs.  Ekanger,  8  N.  Dak., 
559;  U.  S.  vs.  Bohan,  31  Fed., 
808. 

81  Pennybaker  vs.  State,  2  Blackf. 

(Ind.),  484;  Com.  vs.  Lafayette, 
148  Mass.,  130. 
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footing  with  others.82  Sales  of  intoxicating  liquors 
made  by  a  practicing  physician  for  medicine  without 
a  license  or  permit  from  the  proper  authorities  are 
violations.83  But  the  contrary  is  held  in  some  of  the 
states.84  A  statute  permitting  druggists  to  sell  in- 
toxicating liquors  when  the  same  is  prescribed  by  a 
physician  does  not  warrant  a  druggist  who  is  a  physi- 
cian to  sell  liquors  on  his  own  prescription.85 

SECTION  271.    To  BE  DRUNK  UPON  THE  PREMISES. 

A  street  or  alley  adjacent  to  the  place  where  in- 
toxicating liquor  is  sold,  is  within  the  statutory  pro- 
hibition making  it  unlawful  in  selling  to  be  drunk  in 
or  upon  the  premises  where  sold,  or  any  premises  ad- 
jacent thereto,  or  place  of  public  resort.86  And  it 
makes  no  difference  whether  such  liquors  are  actually 
drank  upon  the  premises  or  not;  if  sold  for  that  pur- 
pose it  is  sufficient.  The  intent  is  the  gist  of  the 
offense.87  So  if  a  druggist  obtains  a  license  to  sell 
intoxicating  liquors,  which  provides  that  he  shall  not 
sell  upon  the  premises  where  sold,  such  license  is  no 
defense  if  he  sells  to  be  drank  upon  the  premises 
where  he  makes  the  sales.88 

SECTION  272.    KNOWLEDGE,  INTENT,  IMMATERIAL. 

Intention  or  guilty  knowledge  is  not  an  essential 
element  of  the  offense  of  selling  intoxicating  liquors. 


M  Wright  vs.  People,  101  111.,  137; 

Barton  vs.  State,  99  Ind.,  89; 

U.  S.  vs.  Smith,  45  Fed.,  115; 

State  vs.  McBrayer,  98  N.  0., 

619;  Stonnes  vs.  Com.,  20  Ky. 

L.,  1434. 
*  Hughes'  Cr.  Law,  Sec.  1393; 

Noecker  vs.  People,  91  111.,  496; 

Carl   vs.    State,   87   Ala.,    17; 

State   vs.    Fleming,   32   Kan., 

588;    Chapman  vs.  State,  100 

Ga.,  311. 
81  Ball  vs.  State,  50  Ind.,  595;  State 

vs.  Wray,  72  N.  0.,  253;  People 


vs.  Hinchman,  75  Mich.,  587; 

State  vs.  Sulman,  76  Iowa,  624; 

Nixon  vs.  State,  76  Ind.,  524; 

State  vs.  Larimore,  19  Mo.,  391. 
M  State  vs.  Anderson,  81  Mo.,  78; 

Brinson  vs.  State,  89  Ala.,  105. 
M  Bandalow  vs.  People,  90  111.,  220; 

Eisenman  vs.   State,  49  Ind., 

511;  Whaley  vs.  State,  87  Ala., 

83 

87  Com.  vs.  Luddy,  143  Mass.,  563; 

Rater  vs.  State,  49  Ind.,  507. 

88  Spake  vs.  People,  89  111.,  620. 
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The  unlawful  sale  alone  constitutes  the  offense,  no 
matter  what  the  intention  of  the  vendor  may  be.  He 
is  bound  to  know  whether  the  purchaser  is  a  minor  or 
not,  or  whether  he  is  a  person  who  is  in  the  habit  of 
getting  intoxicated  or  not.  He  sells  at  his  peril.89 

SUNDAY  LAWS. 

SECTION  273.    DEFINITION  AND  ELEMENTS. 

Sunday  is  the  first  day  of  the  week — the  Lord's 
day,  and  is  universally  recognized  by  the  law  as  the 
day  set  apart  for  the  cessation  of  labor  and  business 
generally,  especially  any  business  which  tends  to  dis- 
turb the  peace  and  quiet  of  the  public.  Statutes 
exist  in  the  several  states  prohibiting  certain  kinds  of 
business  being  conducted  on  Sunday.  These  statutes 
are  police  regulations  and  have  generally  been  upheld 
as  not  in  conflict  with  the  constitutional  provisions 
of  the  State  and  Federal  governments.00 

SECTION  274.    KEEPING  OPEN  BUSINESS  PLACES. 

The  keeping  open  of  dramshops  and  places  where 
intoxicating  liquors  are  sold  is  the  principal  business 
which  the  Sunday  laws  attempt  to  prohibit  abso- 
lutely on  the  Sabbath  day,  commonly  called  Sunday, 
although  there  are  other  businesses  falling  within  the 
same  prohibition.  Thus,  in  one  State  there  is  a  statute 
prohibiting  the  keeping  open  of  any  place  in  which 
sports  or  games  are  at  any  time  carried  on  or  allowed. 

89  Hughes'    Cr.    Law,    Sec.    1398;  »  People  vs.  Bellet,  99  Mich.,  151; 

Humpeler  vs.  People,  92  111.,  State  vs.  Powell,  58  Ohio  St., 

402;  Farmer  vs.  People,  77  111.,  324;    State  vs.  Hogreiver,  152 

324;     Com.    vs.    Sinclair,    138  Ind.,  652;  Jones  vs.  People,  14 

Mass.,  493;    State  vs.  Downs,  111.,  196;   Soon  Hing  vs.  Crow- 

116    N.    C.,    1064;     State    vs.  ley,  113  U.  S.,  703;    Cooley's 

O'Neil,  58  Vt.,  140;   State  vs.  Const.    Sim.,    471;     1    Dillon, 

Chastain,  19  Or.,  176;  Pike  vs.  Munic.  Corp.,  Sec.  397. 
State,  40  Tex.  Cr.,  613. 
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This  statute  has  been  construed  to  include  the  game  of 
billiards;  and  base-ball  is  included  in  ' 'sports "  which 
are  forbidden  on  Sunday.91  The  conducting  of  a 
theater  or  any  business  connected  therewith,  on  Sun- 
day, is  a  violation  of  the  law  prohibiting  persons  en- 
gaging in  their  usual  occupations  on  the  Sabbath  day.92 
The  game  of  base-ball  is  included  in  a  statute  against 
horse-racing,  cock-fighting  or  playing  at  cards  or 
games  of  any  kind.93 

SECTION  275.    ENGAGING  IN  USUAL  OCCUPATION. 

The  statutes  forbidding  persons  to  engage  in  their 
usual  vocations  on  Sunday,  usually  except  any  work 
of  necessity  and  charity.  Thus,  bakers,  bona  fide, 
engaged  in  their  business  of  baking  on  Sunday ^come 
within  the  statutory  exception,  their  work  being  re- 
garded as  a  work  of  necessity;  and  the  selling  of  milk 
also  falls  within  the  same  exception.94  Persons  may 
feed  and  water  their  horses,  cows  and  all  domestic 
animals  on  Sunday  as  a  necessity  without  violating 
the  law.95  So  it  sometimes  becomes  a  work  of  neces- 
sity for  farmers  and  others  to  work  on  Sunday  to  pre- 
serve their  ripening  grain,  fruits,  melons  and  other 
like  products.  In  such  cases  they  do  not  violate  the 
Sunday  laws.96 

SECTION  276.    BARBER  SHOPS  ON  SUNDAY. 

In  some  states  it  is  held  that  the  keeping  open  of  a 
barber-shop  for  shaving  persons  is  a  work  of  necessity, 

91  State  vs.  Miller,  68  Conn.,  373;  M  City  of  Topeka  vs.  Hempstead, 

State  vs.  O'Rourk,  35  Neb.,  58  Kan.,  328;  Com.  vs.  Crow- 

614  (Sports).  ley,  145  Mass.,  430. 

w  Quarter  vs.  State,  55  Ark.,  10;  K  Edgerton  vs.  State,  67  Ind.,  588. 

Ross  vs.  State,  9  Ind.,  35.  w  Johnson  vs.  People,  42  111.  App., 

83  State  vs.  Williams,  35  Mo.  App.,  594;  Turner  vs.  State,  67  Ind., 

541;  In  re  Rupp,  53  N.  Y.  595;  Wilkinson  vs.  State,  59 

Supp.,  927.  Ind.,  416.  (Watermelons.) 
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but  generally  such  business  is  not  regarded  as  a  work 
of  necessity  on  Sunday.97  A  statute  of  Illinois  pro- 
hibiting barber-shops  opening  and  doing  business  on 
Sunday  has  been  held  to  be  void  as  class  legislation.98 

SECTION   277.    DRUGGISTS   SELLING   MEDICINES. 

Druggists,  generally  speaking,  come  within  the 
exception  to  the  Sunday  laws  in  the  sale  of  medicines, 
even  though  purchaser  may  not  ask  for  a  drug  for 
medicine.99  But  the  exception  does  not  permit  drug- 
gists to  sell  other  articles  than  medicines,  such  as 
tobacco,  cigars,  soda  water  and  the  like.100  But  the 
sale  of  cigars  and  tobacco  by  hotel-keepers  to  their 
transient  guests  is  not  a  violation  of  the  Sunday  law.101 

SECTION    278.     SELLING    ICE    CREAM;    NEWSPAPERS. 

The  keeping  open  a  place  of  business  on  Sunday 
and  selling  ice  cream  and  meals  to  be  eaten  on  the 
premises  has  been  held  to  be  a  violation  of  a  statute 
forbidding  the  keeping  open  any  shop,  restaurant  or 
place  for  the  reception  of  company,  or  for  the  sale  or 
exposure  of  merchandise  on  Sunday.102  So  the  selling 
of  newspapers  on  Sunday  is  not  a  work  of  necessity 
under  a  statute  prohibiting  worldly  employment  or 
business  on  Sunday.103 

SECTION  279.    KEEPING  OPEN  TIPPLING  HOUSE. 

Of  course,  the  keeping  open  of  dram-shops  on 
Sunday  where  intoxicating  liquors  are  sold  is  not  re- 

97  Hughes'    Cr.    Law,    Sec.    1350;  10°  Com.  vs.  Goldsmith,  176  Mass., 

Com.    vs.   Waldman,    140  Pa.  104;     Hughes'   Cr.    Law,   Sec. 

St.,  89;    Com.  vs.  Dextra,  143  1353. 

Mass.,  28;  Ungericht  vs.  State,  in  Wilkinson  vs.  State,  59  Ind.,  416; 

119  Ind     379;    See  People  vs.  Mueller  vs.  State,  76  Ind.,  310; 

State,  149  N.  Y     195;    State  Com.  vs.  Moore,  145  Mass.,  244. 

vs.  Grauneman,  132  Mo..  326.  ,02  a,  ,  T  cn  XT  TT  oon 

«  Eden  vs.  People,  161  111.,  309;  State  V8'  Jac(*ues'  69  N'  H"  220' 

Hughes'  Cr.  Law,  Sec.,  1352.  Com.  vs.  Matthews,  152  Pa.  St., 

99  Reg.  vs.  Howarth,  33  U.  C.  Q.  B.,  166. 

537. 
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garded  as  a  business  of  necessity,  and  it  may  be  doubt- 
ful whether  such  business  is  a  work  of  necessity  on 
any  day  of  the  week.  Under  a  statute  forbidding  the 
opening  of  any  tippling  house  or  place  on  Sunday,  it 
is  not  necessary  that  the  house  should  be  kept  open 
in  all  respects,  its  doors  and  windows  open  as  on 
week  days,  to  complete  the  offense.104  If  the  proprietor 
of  a  saloon  or  dram-shop  enters  his  place  of  business 
on  Sunday  and  permits  or  invites  others  to  go  in  and 
drink  intoxicating  liquors  while  there,  he  breaks  the 
law.105  Restaurants  or  other  places  connected  with 
a  bar-room  in  which  intoxicating  liquors  are  served, 
are  regarded  as  a  part  of  the  bar-room  and  are  within 
the  terms  of  the  Sunday  law.106  Social  clubs  furnish- 
ing intoxicating  liquors  on  Sunday  to  its  members  to 
be  drank  on  the  premises  where  sold  is  a  violation  of 
the  Sunday  law.107 

DUELING. 

SECTION    280.    WHAT    CONSTITUTES    THE    OFFENSE. 

The  fighting  of  a  duel  is  an  offense  at  common 
law  as  well  as  by  statute.  And  if  such  fighting  results 
in  the  death  of  any  one,  then  all  the  participants,  as 
principals,  seconds,  spectators,  or  others  aiding,  abet- 
ting or  encouraging  the  duel,  are  liable  for  murder.108 
The  sending  of  a  written  or  verbal  challenge  to  another 
to  fight  a  duel  is  an  act  tending  to  a  breach  of  the 
peace  and  is  indictable,  though  no  duel  be  fought.10' 

104  Krover  vs.  People,  78  111.,  298; 

Koop  vs.  People,  47  111.,  329; 

People  vs.  Schotty,  116  Mich., 

1;  Hughes'  Cr.  Law,  Sec.  1348. 
108  Johnson  vs.  City  of  Chattanooga, 

97  Tenn.,  247.   But  see  Purefoy 

vs.  People,  65  111.  App.,  167. 
108  People  vs.   Ringsted,  90  Mich., 

371;  Pierce  vs.  State,  109  Ind., 

535;     Hughes'    Cr.    Law,   Sec. 

1349. 


107  Mohrman  vs.  State,  105  Ga.,  709; 

State  vs.  Gelpi,  48  La.,  520; 
Hughes'  Cr.  Law,  Sec.  1349. 

108  Underhill's   Cr.    Ev.,    Sec.    483; 

1  McClain  Cr.  Law,  Sec.  324; 
State  vs.  Christian,  66  Mo.,  138; 
Rex  vs.  Rice,  3  East,  581; 
State  vs.  Du  Bose,  88  Tenn., 
753  (aiding  and  abetting  in 
another  state). 

109  4   Blackstone   Com.,    150,    199. 
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CARRYING  CONCEALED  WEAPONS. 

SECTION  281.    DEFINITION  AND  ELEMENTS. 

The  statutes  prohibiting  the  carrying  of  weapons 
concealed  upon  the  person  are  not  an  infringement 
of  the  constitutional  right  of  the  people  to  keep  and 
bear  arms,110  but  the  design  of  such  statutes  is  the 
preservation  of  the  peace,  and  protection  to  life — to 
prevent  riots  and  disorders. 

Blackstone  says  that  the  offense  of  riding  or 
going  armed  with  dangerous  or  unusual  weapons  is  a 
crime  against  the  public  peace  by  terrifying  the  good 
people  of  the  land.111 

Some  kinds  of  deadly  weapons — such  as  a  dirk, 
sword-cane,  stiletto,  or  any  such  like  weapon — may  be 
absolutely  prohibited  under  any  and  all  circumstances, 
they  not  being  such  arms  in  the  use  of  which  a  soldier 
should  be  trained  in  the  defense  of  his  country  or 
liberty.112 

The  constitutional  provisions  giving  the  right 
to  the  people  to  keep  and  bear  arms  mean  such  weapons 
as  soldiers  should  be  trained  with,  such  as  the  rifle  of 
all  descriptions;  the  shotgun,  the  musket  and  repeater; 
and  the  pistol  designed  as  a  revolver  may  or  may  not 
fall  within  the  same  class,  according  to  the  character 
of  the  weapon.113 

The  Federal  constitutional  provision  relating  to 
the  right  to  keep  and  bear  arms  has  no  application 
to  State  governments.114  It  has  been  held  that  the 
carrying  of  a  concealed  weapon  is,  in  its  nature,  a 
continuing  offense.115 

110  2  McClain  Cr.  Law,  Sec.  1030.  (Term.),  165. 

111  4  Blackstone  Com.,  149.  U4  Presser  vs.   Illinois,   116  U.  S., 
113  Andrew     vs.     State,    .3     Heisk  252;     Andrews    vs.    State,    3 

(Tenn.),  165;  State  vs.  Speller,  Heisk  (Term.),  165. 

86  N.  C.,  697.  11S  Dean    vs.    State,    98    Ala.,    71; 

13  English  vs.  State,  35  Tex.,  473;  Etress  vs.  State,  88  Ala.,  191. 
Andrews   vs.    State,    3    Heisk 
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SECTION  282.     CONCEALMENT  OF  THE  WEAPON. 

In  order  to  make  out  this  offense  it  must  appear 
that  the  weapon  carried  was  concealed  upon  the  per- 
son;116 but  it  need  not  be  entirely  concealed.  A 
pistol  partly  concealed  in  one's  pocket  or  upon  his 
person  is  sufficient.117  So  the  carrying  of  a  pistol  in  a 
basket  or  satchel  in  the  hand  or  suspended  from  the 
shoulder,  constitutes  the  offense.118  A  weapon  is  not 
concealed  about  the  person  if  it  can  be  seen  without 
inspection  or  examination,  by  persons  passing  on  the 
street  or  road.119 

SECTION  283.    CARRYING  ON  ONE'S  OWN  PREMISES. 

By  statutes,  in  some  states,  persons  are  not  for- 
bidden to  carry  weapons  on  their  own  premises. 
Under  such  a  statute  a  tenant  is  the  owner  of  the 
premises,  and  not  the  landlord;  the  latter  does  not 
come  within  the  protection.120  Nor  does  a  mere  servant 
employed  as  a  laborer  on  the  premises  come  within 
the  protection  of  the  statute.121  The  carrying  of  the 
weapon  on  a  public  road  running  through  one's  prem- 
ises comes  within  the  statutory  exception.122 

SECTION  284.    TRAVELERS   EXEMPT  FROM  STATUTE. 

Under  some  statutes  travelers  also  are  permitted 
to  carry  weapons  concealed  upon  their  persons.  And 

116  Ridenour  vs.  State,  65  Ind.,  411; 

Hughes'   Cr.   Law,   Sec.    1160. 

117  State    vs.    Bias,    37    La.,    259; 

Sutton  vs.  State,  12  Fla.,  135, 
But  see  Barnard  vs.  State, 
73  Ga.,  803. 

118  Diffey   vs.    State,    86   Ala.,   66; 

Boles  vs.  State,  86  Ala.,  255; 
Willis  vs.  State,  105  Ga.,  633; 
State  vs.  McMann,  89  N.  C., 
555;  Garrett  vs.  State  (Tex. 
Cr.),  25  S.  W.,  285. 

119  Hughes'    Cr.    Law,    Sec.    1166; 


Smith  vs.  State,  96  Ala.,  68; 

Plummer  vs.  State,  135  Ind., 

308. 
""    Jones  vs.  State,  55  Ark.,  186; 

Brennon    vs.    State,    23    Tex. 

App.,  428;    Fannin  vs.   State 

(Tex.    Cr.),    34    S.    W.,    280; 

Zallner    vs.    State,     15    Tex. 

App.,  23. 

m  State  vs.  Terry,  93  N.  C.,  585. 
**  Ball    vs.    State    (Tex.    Cr),    25 

S.  W.,  627. 
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a  man  is  regarded  as  a  traveler  whose  business  is  in 
different  counties  requiring  him  to  be  going  nearly 
all  the  time.123 

So  is  one  a  traveler  who  goes  a  short  distance  on  a 
railway  train  seeking  employment.124 

Or  going  to  market  but  a  day's  journey  makes 
one  a  traveler.125 

The  carrying  of  arms  in  good  faith  for  the  purpose 
of  meeting  imminent  and  threatened  danger  to  life 
or  limb,  or  to  prevent  great  bodily  harm,  is  no  offense, 
where  the  circumstances  show  a  case  of  selfdefense.128 

But  there  are  authorities  holding  the  contrary.127 

Of  course  the  statutes  do  not  apply  to  a  sheriff 
or  other  public  officer  while  actually  engaged  in  the 
discharge  of  his  duty  in  making  arrests  or  serving 
process  of  the  court.128 

RIOT. 

SECTION  285.    DEFINITION  AND  ELEMENTS. 

Blackstone  says:  A  riot  is  where  three  or  more 
actually  do  an  unlawful  act  of  violence,  either  with  or 
without  a  common  cause  or  quarrel,  as  if  they  beat 
a  man;  or  hurt  and  kill  game  in  another's  park,  chase, 
warren,  or  liberty;  or  do  any  other  unlawful  act  with 
force  and  violence;  or  even  do  a  lawful  act,  as  re- 
moving a  nuisance,  in  a  violent  and  tumultuous 


manner. 

123  Burst  vs.   State,  89  Ind.,   133. 
IM  Lockett  vs.  State,  47  Ala.,  42; 

Hughes'   Cr.   Law,  Sec.    1165. 
134  Waddell  vs.  State,  37  Tex.,  356. 

See  also  Campbell  vs.  State,  28 

Tex.  App.,  44;    Carr  vs.  State, 

34    Ark.,     448;      Impson    vs. 

State   (Tex.),    19  S.  W.,  677; 

Blackwell   vs.   State,   34  Tex. 

Cr.,  476. 
188  Hughes'    Cr.    Law,    Sec.    1168; 

Andrews    vs.    State,    3    Heisk 


(Tenn.),  165;  Bailey  vs.  Com., 
11  Bush  (Ky.),  688. 

187  Hughes'    Cr.    Law,    Sec.    1168. 

1M  Underbill's  Cr.  Ev.,  Sec.  486; 
Hughes'  Cr.  Law,  Sec.  1170; 
Gayle  vs.  State,  4  Lea.  (Tenn.), 
466. 

129  4  Blackstone  Com.,  146;  Under- 
bill's  Cr.  Ev.,  Sec.  489;  2 
McClain  Cr.  Law,  Sec.  992; 
Kiphart  vs.  State,  42  Ind.,  275. 
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Riot  is  the  doing  of  an  unlawful  act  by  two  or 
more  persons  with  force  or  violence  against  the  person 
or  property  of  another,  with  or  without  a  common 
cause  of  quarrel,  or  even  the  doing  of  a  lawful  act  in  a 
violent  and  tumultuous  manner.130 

By  statutes  in  some  of  the  states  two  or  more 
persons  may  commit  this  offense.  One  person  alone 
cannot  commit  riot.131 

SECTION    286.    ASSAULT    AND    BATTERY,    INCLUDED. 

Riot  may  embrace  assault  and  battery,  and  the 
difference  is  this:  that  two  or  more  persons  must 
engage  in  the  unlawful  act  to  constitute  riot;  while 
one  alone  may  commit  assault  and  battery.132 

SECTION  287.    COMMON  PURPOSE  ESSENTIAL. 

To  make  out  the  offense  it  must  appear  that  the 
persons  had  a  common  purpose  to  do  the  act  alleged. 1SS 
And  that  they  acted  in  concert  to  accomplish  the 
common  purpose.134 

The  mere  presence  of  one  alone  is  not  sufficient; 
it  must  appear  that  he  in  some  manner  aided  and 
abetted  or  advised  and  encouraged  the  commission  of 
the  offense  to  warrant  a  conviction.135 

The  gist  of  the  offense  is  the  violence  and  turbu- 
lence of  the  rioters;  whether  their  purpose  be  lawful 
or  unlawful  is  not  material. 

SECTION  288.   UNLAWFUL  ASSEMBLY,  WHEN  ESSENTIAL. 

To  constitute  a  riot  at  common  law  an  unlawful 

assembly  is  necessary,  and  if,  when  thus  assembled, 

130  Bill   vs.   Mallory,   61    HI.,    167.  m  Aron  vs.   City  of  Wausau,   98 

131  Hardenbeck  vs.  State,  10  Ind.,  Wis.,  592. 

460;   Dixon  vs.  State,  105  Ga.,  '      131  Dixon  vs.  State,  105  Ga.,  795; 

787.  Coney  vs.  State,  113  Ga.,  1060. 

"»  Ferguson  vs.  People,  90  111.,  512;  M  Reg.  vs.  Atkinson,  11  Cox,  C.  C., 

Freeland   vs.    People,    16   III,  330. 
380;     Hughes'   Cr.    Law,   Sec. 
1298. 
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they  concoct  a  breach  of  the  peace  and  in  pursuance 
thereof  execute  it,  this  is  sufficient  to  complete  the 
offense.136 

A  riot  may  be  committed  without  actually  terrify- 
ing anyone.137  Nor  is  it  essential  that  the  rioters 
should  be  boisterous  or  noisy.138 

LIBEL. 

SECTION  289.    DEFINITION  AND  ELEMENTS. 

Libel  is  the  malicious  defamation  of  any  person, 
and  especially  a  magistrate,  made  public  either  by 
printing,  writing,  signs  or  pictures  in  order  to  provoke 
him  to  wrath,  or  expose  him  to  public  hatred,  con- 
tempt and  ridicule.189 

In  such  prosecution  the  only  points  to  be  in- 
quired into  are,  first  the  making  or  publishing  of  the 
book  or  writing,  and  second,  whether  the  matter  be 
criminal.  If  both  these  points  are  against  the  de- 
fendant, the  offense  is  complete.  A  libel  is  a  false 
and  malicious  publication  against  an  individual,  either 
in  print  or  writing,  or  by  pictures,  with  intent  to  injure 
the  reputation  of  the  individual  and  expose  him  to 
public  hatred,  contempt  or  ridicule.140 

Any  writing  or  printed  publication  concerning 
one  which  has  a  tendency  to  injure  his  reputation  or 
character,  or  to  bring  him  into  contempt,  hatred,  or 
ridicule,  is  libel.141 

138  Dougherty  vs.  People,  4  Scam.  Greenl.  Ev.,  Sec.  164;  Hughes' 

(111.),  180;   4  Blackstone  Com.,  Cr.  Law,  Sec.  1255. 

164.  "•  State  vs.  Smiley,  37  Ohio  St., 

137  Com.  vs.  Runnells,  10  Mass.,  518;  30;    Underbill's  Cr.  Ev.,  Sec. 

3  Greenl.  Ev.,  Sec.  219;   State  361;   Baker  vs.  State,  30  Neb., 

vs.  York,  70  N.  C.,  66.  202;     People    vs.    Ritchie,    12 

138  People  vs.  O'Laughlin,  3  Utah,  Utah,  180. 

133;    State  vs.  Straw,  33  Me.,  M>  Hughes'    Cr.    Law,    Sec.    1255; 

654.  Baker  vs.  State,  50  Neb.,  202. 

138  4    Blackstone    Com.,    150;     3 
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Any  words  written  or  printed  and  published  im- 
puting to  another  any  act,  the  tendency  of  which  is 
to  disgrace  him  or  deprive  him  of  the  confidence 
and  good  will  of  society,  or  lessen  its  esteem  for  him, 
constitute  libel  per  se.142 

SECTION  290.    IMPUTING  A  CRIME  NOT  ESSENTIAL. 

It  is  not  necessary  that  the  publication  impute 
a  crime,  for  the  offense  may  be  committed  by  imputing 
to  another  the  doing  of  many  acts  which  are  not 
criminal.  Thus  to  publish  of  another  that  he  is  a 
scoundrel  is  libel.148 

So  a  collection  agency  in  attempting  to  collect 
claims  by  addressing  a  debtor  through  the  mail  using 
envelopes  with  the  words,  "Bad  debt  collecting 
agency,"  printed  on  them  commits  libel,  such  words 
tending  and  being  intended  to  expose  the  persons  to 
whom  sent  to  contempt  and  bring  them  into  disrepute 
with  their  employers  and  the  public.144 

So  also  a  publication  charging  that  a  person  had 
become  insane  in  the  persecution  of  his  political 
opponent,  and  that  his  insane  prejudice  and  hatred 
would  become  contagious  and  result  in  murder  is 
criminal  libel.145 

SECTION  291.    PUBLICATIONS  IMPUTING  A  CRIME. 

Of  course  any  publication  charging  another  with 
having  committed  a  crime  is  libel  though  the  crime 
charged  be  but  a  mere  misdemeanor.  Thus  a  publica- 
tion charging  one  with  having  been  ejected  from  a 
house  of  ill  fame  is  libel.146 

ia  State  vs.  Smiley,  37  Ohio  St.,  30;  State  vs.  Armstrong,  100  Mo., 

Crerve  vs.  People,  92  111.,  231;  414;     Moore    vs.    People,    69 

State  vs.  Spear,  13  R.  I.,  324;  111.  App.,  399. 

State  vs.  Schmitt,  49  N.  J.  L.,  >«•  State     vs.     Roberts,    2    Marv. 

579;     2     McClain    Cr.    Law,  (Del.),  450. 

Sec.  1043.  "•  People   vs.   Jackson,   96  Mich., 

i48  Crerve  vs.  People,  92  HI.,  231.  269. 

«•  Hughes'    Cr.    Law,    Sec.    1260; 
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So  a  newspaper  publication  falsely  charging  a 
public  officer  with  the  crime  of  extortion  by  collecting 
more  money  from  a  person  than  he  is  entitled  to 
collect,  and  appropriating  the  difference,  commits 
the  offense  of  libel.147 

So  also  a  newspaper  publication  charging  the 
superintendent  of  schools  with  receiving  money  as  a 
consideration  for  his  influence  to  induce  the  board  of 
education  to  change  school  books  for  the  use  of  the 
school,  is  libelous.148 

The  following  newspaper  publication  is  libelous: 
Against  what  man  is  the  deputy  sheriff  now  plotting 
by  the  employment  of  a  needy  man  who  shall  act  as  a 
spotter  that  some  one  who  has  incurred  the  liquor 
deputy's  displeasure  may  be  punished?  Who  will 
be  the  next  young  man  to  lay  himself  liable  to  the 
state  prison  for  a  term  of  years  by  taking  a  false 
oath  by  direction  of  this  guardian  of  our  laws? 149 

SECTION  292.    PRINCIPAL  LIABLE  FOR  AGENTS'  ACTS. 

The  owner  of  a  newspaper  is  criminally  liable  for 
any  defamatory  or  libelous  matter  published  or  put  in 
circulation  by  his  agents  or  employes,  even  though 
done  without  his  knowledge  or  consent,  unless  it 
appears  that  the  publication  did  not  occur  through 
his  negligence  or  want  of  ordinary  care.150 

And  any  person  who  furnishes  the  libelous  matter 
for  publication  shall  be  held  equally  liable  with  the 
person  who  publishes  it,  though  he  may  not  see  what 
was  actually  written  until  after  its  publication.181 

147  Benton  vs.  State,  59  N.  J.  L.,  «•  Hughes'    Cr.    Law,    Sec.    1259; 

551;    Hughes'   Cr.   Law,   Sec.  State  vs.  Mason,  26  Or.,  273. 

1256.  »"  Clay   vs.   People,   86   HI.,    151; 

148  Hartford  vs.  State,  96  Ind.,  461.  State  vs.  Osborn,  54  Kan.,  473; 

149  Hughes'    Cr.    Law,    Sec.    1261;  3  Greenl.  Ev.,  Sec.  172. 

State  vs.  Norton,  89  Me.,  290 

Vol.  X.— 13. 
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SECTION  293.    THE  TRUTH  OF  THE  PUBLICATION,  A 

DEFENSE. 

The  accused  may  prove  the  truth  of  the  matter 
alleged  to  be  libelous  no  matter  what  motive  prompted 
him  to  make  the  publication;152  but  he  must  prove 
the  entire  publication  to  be  true  to  sustain  his  defense.151 

So  on  a  charge  for  publishing  a  woman  with 
having  had  sexual  intercourse,  the  accused  may  show 
that  she  is  a  lewd  woman  and  that  she  had  committed 
previous  acts  of  sexual  intercourse.154  But  otherwise 
if  the  woman  had  repented  of  her  immoral  conduct  and 
become  virtuous  and  innocent.155 

SECTION  294.    PUBLISHING  HEARSAY,   NO  DEFENSE. 

It  is  no  defense  that  the  accused  merely  pub- 
lished what  had  for  a  long  time  been  currently  reported 
in  the  community  and  generally  believed  to  be  true.158 

Nor  is  it  a  defense  that  the  writing  was  merely  a 
repetition  of  previous  oral  publications  and  that  the 
conduct  of  the  person  to  whom  the  writing  refers 
induced  him  to  make  the  written  publication.167 

OBSTRUCTING  HIGHWAYS. 

SECTION    295.    WHAT    CONSTITUTES    THE    OFFENSE. 

A  public  highway  at  common  law  is  a  common 
way,  free  to  all  the  King's  subjects  to  pass  and  repass 
at  liberty,  and  an  unauthorized  obstruction  is  a 
nuisance  and  punishable.158 

The  placing  of  any  obstruction  upon  a  highway 

'«  Underbill's   Cr.   Ev.,   Sec.   365;  »"  State  vs.  Grigg,  104  N.  C.,  882. 

State  vs.  Bush,  122  Ind.,  42.  1M  Com.  vs.  Place,  153  Pa.  St.,  314. 

Contra:   State  vs.  Haskins,  109  ISI  Vallery  vs.  State,  42  Neb.,  123. 

Iowa,  656.  158  State  vs.  Berdetta,  73  Ind.,  185; 

1(8  State  vs.  Lyon,  89  N.  C.,  568;  State  vs.  Merrit,  35  Conn.,  314; 

Underbill's  Cr.  Ev.,  Sec.  Com.     vs.     King,     13     Mete. 

365.  (Mass.),  115. 
»  Wood  vs.  State,  32  Tex.  Cr.,  476. 
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and  the  keeping  of  it  therein  for  any  considerable 
space  of  time  is  an  obstruction  and  is  a  nuisance.158 

The  obstruction  of  any  portion  of  the  highway 
is  sufficient  to  constitute  the  offense,  though  it  is  not 
on  the  traveled  part.*0 

Thus  the  front  steps  of  a  building  which  project 
into  the  highway  is  an  obstruction.161 

The  obstruction  may  be  indirect,  as  by  damming 
a  stream  causing  it  to  overflow  the  highway  or  render 
a  ford  impassable.162 

A  railroad  company  obstructing  travel  on  a 
highway  by  a  failure  to  keep  its  tracks  or  bridge  in 
repair  at  crossings  commits  an  offense.183 

So  a  railroad  company  may  be  liable  for  obstruct- 
ing a  highway  by  unnecessarily  stopping  its  trains  on 
the  road,  if  it  appears  that  the  public  travel  is  im- 
peded by  the  obstruction.164 

SECTION  296.    INTENT  NOT  ESSENTIAL. 

Intent  is  not  an  essential  element  of  the  offense 
unless  made  so  by  statute.  The  obstruction  is  suffi- 
cient to  constitute  the  offense,  even  though  the  ac- 
cused believes  in  good  faith  that  the  obstruction  is  on 
his  own  land.165 

So  the  fact  that  one  on  whose  land  a  public  road 
had  been  established  was  advised  by  his  attorney 
that  the  proceedings  establishing  the  road  were  void, 

1M  Com.  vs.  King,  13  Met.  (Mass.),  IM  New  York,  etc.,  R.  Co.  vs.  State, 

115.  53  N.  J.,  244;  Com.  vs.  New 

180  State  vs.  Men-it,  35  Conn.,  314;  York,  etc.,  Co.,  112  Mass.,  412. 

State  vs.  Beal,  94  Me.,  520;  (Liable  for  its  servants'  acts.) 

Com.  vs.  Dicken,  145  Pa.  St.,  1M  Illinois,  etc.,  R.  Co.  vs.  People, 

453.  49  111.  App.,  540. 

141  Com.  vs.  Blaisdell,  107  Mass.,  18S  Hughes'  Cr.  Law,  Sec.  1317; 

234.  Com.  vs.  Dicken,  145  Pa.  St., 

1<U  2  McClain  Cr.  Law,  Sec.  1186;  453;  State  vs.  Gould,  40  Iowa 

State  vs.  Smith,  54  Vt.,  403.  372. 
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cannot  be  urged  as  a  defense  for  obstructing  the  road 
by  putting  a  gate   therein.166 

SECTION  297.    WHAT  CONSTITUTES  A  HIGHWAY. 

Highway  commissioners  are  authorized  to  lay 
out  public  roads  when  required  by  the  public;  but  a 
road  may  become  a  public  highway,  though  never 
laid  out  by  the  public  authorities. 

Thus  if  land  be  used  by  the  public  as  a  highway 
for  a  long  period  of  time,  with  the  knowledge  or  con- 
sent of  the  owner,  either  express  or  implied,  it  becomes 
a  public  highway  by  prescription.167 

But  to  constitute  a  dedication  of  a  road  as  a 
public  highway  there  must  be  not  only  an  intent  by 
the  owner  of  the  land  to  dedicate  but  there  must  also 
be  an  acceptance  by  the  public.168 

Twenty  years  uninterrupted  use  of  a  road  by  the 
public  is  sufficient  to  establish  it  as  a  public  highway 
if  it  has  been  worked  and  repaired  by  the  public 
authorities  with  the  express  or  implied  assent  of  the 
owner  of  the  land  through  which  it  passes.169  And  of 
course  the  obstruction  of  a  highway  which  became 
such  by  prescription  or  dedication  [is  as  much  an 
offense  as  the  obstruction  of  one  created  by  the  public 
authorities. 

If  a  road  is  not  a  public  highway,  then  the  ob- 
struction of  it  is  no  offense.170  And  one  charged 
with  obstructing  a  road  is  entitled  to  prove  it  is  not  a 
highway,  by  showing  that  the  road  had  been  changed 
and  that  the  road  authorities  did  not  exercise  control 
over  it  or  repair  it.171 

1W  Crouch  vs.  State,  39  Tex.  Cr.,  Dimon  vs.  People,  17  111.,  421. 

145.  ao  Hughes'    Cr.    Law,    Sec.    1320; 

187  Sullivan  vs.  State,  52  Ind.,  309;  State  vs.  Trove,  1  Ind.  App., 

State  vs.  Stewart,  91  N.  C.,  566.  553;     Com.    vs.    Nixon,     121 

168  Hughes'    Cr.    Law,    Sec.    1310;  Mass.,  42. 

Mansur  vs.  State,  60  Ind.,  357.  m  Houston  vs.  People,  63  111.,  186; 

169  Daniels  vs.  People,  21  111.,  442;  Martin  vs.  People,  23  111.,  [342. 
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OFFENSES  AGAINST  GOVERNMENT. 
VIOLATIONS  OF  ELECTION  LAWS. 

SECTION   298.     WHAT   CONSTITUTES    OFFENSES. 

Offenses  committed  in  violation  of  the  election 
laws  affect  society  in  the  gravest  manner. 

An  offense  against  the  freedom  and  purity  of 
elections  is  a  crime  against  the  government.  It 
strikes  at  the  foundations  of  republican  institutions. 
The  tendency  of  such  violations  is  to  prevent  the 
expression  of  the  will  of  the  people  in  the  choice  of 
public  officers,  and  to  weaken  the  confidence  of  the 
public  in  elections.  When  this  confidence  is  destroyed 
the  end  of  popular  government  is  near  at  hand.1 

Although  the  courts  are  not  in  accord  as  to 
whether  the  common  law  reaches  violations  of  elec- 
tion laws,  yet  the  better  doctrine  seems  to  be  that  it 
is  an  offense  at  common  law  to  undertake  to  defeat 
the  will  of  the  people  at  the  ballot  box.  The  in- 
genuity of  politicians  is  such  that  offenses  against 
the  purity  of  elections  are  constantly  liable  to  occur 
which  are  not  specifically  covered  by  statute.  There- 
fore the  idea  that  the  common  law  is  not  in  force  to 
meet  such  violations  should  be  looked  upon  by  the 
courts  with  disfavor. 

It  is  an  offense  at  common  law  to  bribe  or  attempt 
to  bribe  an  elector  by  giving  him  money  to  influence 
him  in  casting  his  ballot  at  any  public  election.2 

'Com.  vs.  McHale,  97  Pa.  St.,  397.  Hughes'  Cr.   Law,  Sec.  2307. 

1  State   vs.   Jackson,   73  Me.,  91; 
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It  is  not  essential,  however,  to  a  conviction  that 
the  money  given  should  actually  influence  the  voter 
in  casting  his  vote.3 

So  it  is  an  offense  at  common  law  to  destroy  a 
ballot  box  or  the  ballots  which  it  contains,  at  any 
election  for  public  officers.4  And  so  is  illegal  voting 
an  offense  against  the  common  law,  and  hence  a 
person  who  casts  more  than  one  ballot  at  an  election 
for  district  school  officers  may  be  punished  for  such 
violation  under  the  common  law.6 

SECTION  299.    LEGISLATIVE  ENACTMENTS. 

But  recent  legislative  enactments  regulating  public 
elections  contain  many  provisions  designed  to  defeat 
and  punish  corrupt  politicians  or  others  who  attempt 
to  contaminate  the  purity  of  the  ballot  box. 

These  statutes  are  not  only  leveled  against  illegal 
registration  and  voting  generally,  but  also  against 
the  careless,  wilful  and  corrupt  acts  and  conduct  of 
election  officials  conducting  public  elections. 

SECTION  300.     VOTING  ILLEGALLY. 

The  casting  of  more  than  one  ballot  at  an  election 
is  an  offense  where  the  voter  is  entitled  to  cast  but  one;  • 
and  it  cannot  be  urged  as  a  defense  that  the  first 
vote  was  illegal  and  could  not  be  counted.7 

So  one  who  impersonates  another  and  votes  or 
attempts  to  vote  at  an  election  under  such  impersona- 
tion, commits  an  offense.8 

Of  course  it  is  a  crime  against  the  election  laws 
for  one  to  vote  at  an  election  who  is  not  a  qualified 

*  State  vs.  Downs,  148  Ind.  324.  •  Com.  vs.  Silsbee,  9  Mass.,  417. 
4  Mason  vs.  State,  55  Ark.,  529.  7  State  vs.  Perkins,  42  Vt.,  399. 

•  State  vs.  Philbrick,  84  Me.,  562.  «  Fleet  vs.  State,  74  Md.,  552. 
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voter.  By  some  statutes  this  offense  is  a  felony,  by 
others  a  misdemeanor.9 

Thus  the  voting  in  a  township  or  precinct  in 
which  a  person  does  not  reside  is  an  offense  under  a 
statute  requiring  a  residence  for  a  specific  length  of 
time.10  And  ignorance  of  the  law  is  no  excuse  for 
such  unlawful  act. 

So  a  person  of  foreign  birth  is  not  entitled  to 
vote  until  he  becomes  a  citizen  by  being  naturalized 
as  required  by  law,  and  not  until  he  shall  have  resided 
in  the  state,  county  and  precinct  the  length  of  time 
required  by  statute.11 

SECTION  301.    THE  ACT  OF  VOTING,  COMPLETE,  WHEN. 

The  act  of  voting  is  complete  when  a  voter  pre- 
sents himself  before  the  election  judges  at  the  voting 
place,  hands  his  ballot  to  the  officers  and  his  name 
is  announced  and  registered  by  the  clerks  of  the 
election.12 

But  in  one  state  it  has  been  held  that  the  act  of 
voting  is  not  complete  until  the  voter's  ballot  is 
deposited  in  the  ballot  .box.13 

SECTION  302.     INFLUENCING  VOTERS. 

It  is  a  violation  of  the  election  laws  to  hire  a 
voter  to  go  away  from  the  election  polls  and  refrain 
from  voting,  although  such  person,  afterwards  returns 
and  votes.14  And  the  giving  of  money  to  pay  the 
registration  fee  although  prompted  by  no  corrupt 
motive  is  unlawfully  influencing  a  voter.15 

•  Com.  vs.  Pollock,  6  Pa.  Dist.  R.,  IS  Blackwell  vs.  Thompson,  2  S.  & 

559.  P.  (Ala.),  348. 

10  State  vs.  Minnick,  15  Iowa,  123.  "  Thompson    vs.    State,    16    Ind. 

11  State     vs.     Cloksen,     5     Sneed  App.,  84.;  See  State  vs.  Downs, 

(Tenn.),  482;   U.  S.  vs.  Burley,  148  Ind.,  324. 

14  Blackf.  (U.  S.),  91.  "  State  vs.  Collins,  1  Pen.  (Del.). 
»  Steinwehr    vs.    State,    5    Sneed  420. 

(Tenn.),  686. 
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So,  the  paying  of  money  to  an  elector  to  obtain 
his  influence  for  any  candidate  for  office,  is  an  offense 
under  some  statutes.16 

So  also  a  candidate  by  giving  money  to  persons 
who  are  actively  opposing  his  election,  though  of  his 
own  political  party,  as  a  consideration  for  services 
to  the  ticket,  not  in  good  faith  for  campaign  expenses, 
commits  the  offense  of  bribery.17  And  it  has  been 
held  that  where  voters  have  been  influenced  to  vote 
for  a  candidate  for  an  office  upon  his  offer  to  accept 
a  less  sum  as  his  salary  than  that  fixed  by  law  or  the 
public  authorities,  the  votes  so  obtained  are  illegal 
and  should  be  rejected.18 

But  the  offering  to  give  public  buildings  and 
grounds  for  the  purpose  of  inducing  voters  to  vote 
at  an  election  to  change  the  county  seat  from  one 
place  to  another  in  the  county,  is  not  an  attempt  to 
secure  votes  by  bribery.19 

SECTION  303.    OFFENSES  OF  ELECTION  OFFICERS. 

Any  judge  or  other  officer  of  an  election  who 
wilfully  or  carelessly  neglects  his  plain  duty  as  such 
officer  is  liable  to  criminal  prosecution.  Thus  an  in- 
spector of  elections  who  is  entrusted  with  the  custody 
of  election  documents,  by  carelessly  permitting  such 
d  /cuments  to  be  altered  by  another,  commits  an  offense 
under  a  statute  which  forbids  such  inspector  to  permit 
any  alteration  of  election  documents  in  his  custody.20 
So  a  judge  of  an  election  who  refuses  to  accept  the 
ballot  of  a  voter  simply  because  he  did  not  consider 
the  naturalization  papers  of  the  voter  sufficiently 

»  Com.  vs.  Rudy,  5  Pa.  Dist.  R.,  l8  State  vs.  Purdy,  36  Wis.,  213; 

270;  State  vs.  Towns,  153  Mo.,  State  vs.  Dustin,  5  Or.,  375. 

91.  »  Hughes'  Cr.  Law,  Sec.  2312;  Hall 
17  Eppo  vs.  Smith,  121  N.  C.,  157;  vs.  Marshall,  80  Ky.,  552. 

See  Underbill's  Cr.  Ev.,  Sec.  »  State  vs.  Brand,  2  Marv.  (Del.). 

455.  459. 
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regular  to  entitle  him  to  vote  is  no  excuse  for  wilfully 
refusing  to  accept  the  ballot  of  the  voter  where  his 
papers  did  appear  to  be  regular.21  So  also  an  officer 
who  wilfully  refuses  or  neglects  to  discharge  his  plain 
duty,  such  as  his  refusal  to  tender  to  a  challenged  voter 
an  oath  as  required  by  statute,  commits  an  offense 
against  the  election  laws.22 

Election  officers  by  putting  ballots  into  a  ballot- 
box  not  cast  by  any  person  entitled  to  vote,  and  count- 
ing such  spurious  ballots,  are  criminals.23 

SECTION  304.    ELECTION  OFFICER,  No  OFFENSE  WHEN. 

But  any  slight  departure  by  officers  in  conducting 
an  election,  from  unimportant  details  which  do  not 
and  cannot  defeat  the  object  of  the  law,  is  not  a 
violation.24 

Officers  acting  in  good  faith  in  the  discharge 
of  their  duty  in  conducting  an  election  will  not  be 
held  liable  for  mistakes  of  judgment.  For  instance  if 
the  officers  honestly  err  in  receiving  an  illegal  ballot 
from  one  not  entitled  to  vote,  or  if  they  err  in  their 
judgment  as  to  how  a  vote  should  be  counted,  they 
certainly  do  not  commit  an  offense.25 

On  a  charge  of  bribery  or  other  violation  of  the 
election  laws  it  is  not  enough  to  show  that  an  election 
de  facto  was  held  and  that  the  accused  bribed  a  voter; 
it  must  further  appear  that  the  election  was  a  legal  and 
valid  one.26  But  mere  irregularities  in  calling  or  con- 
ducting an  election  which  do  not  invalidate  the  election 

11  Hughes'    Cr.    Law,    Sec.    2313;  «  State  vs.  Bush,  47  Kan.,  202. 

State   vs.   Col  ton,   9   Houst.  »  Hughes'    Cr.    Law,    Sec.    2318; 

(Del.)  530.  People  vs    Sutherland,  41  N. 

"  State  vs.  Clark,  102  Iowa,  685;  Y.  Supp.,  181;  Byrne  vs.  State, 

U.  S.  vs.  Eagan,  30  Fed.,  495.  12  Wis.,  519. 

M  Moschell  vs.  State,  53  N.  J.,  498.  »8  State  vs.  Williams,  25  Me.,  561. 
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afford  no  protection  for  illegal  voting  or  other  offense 
in  violation  of  the  election  laws.27 

POSTAL  LAW  VIOLATIONS. 

SECTION  305.     STATUTORY  PROVISIONS. 

The  federal  constitution  confers  upon  Congress 
the  power  to  establish  post-offices  and  post-roads." 

Among  the  several  statutes  enacted  by  Congress  for 
the  establishment  and  regulation  of  the  post-office 
department  there  are  many  criminal  offenses  defined. 
Among  these  offenses  is  that  of  defrauding  by  use 
of  the  mails.  This  offense  is  usually  committed  by 
devising  some  scheme  or  artifice  which  is  given  publicity 
by  sending  circulars  and  letters  through  the  mails  by 
means  of  which  persons  are  induced  to  open  correspond- 
ence with  the  operators  of  the  scheme  or  artifice. 

The  information  contained  in  these  circulars  holds 
out  flattering  inducements  to  correspondents  that  large 
and  quick  profits  can  be  made  out  of  small  invest- 
ments. 

The  information  is  so  cunningly  worded  that  the 
fraudulent  character  of  the  scheme  or  artifice  is  hard 
to  detect.  Hence  many  are  led  to  make  remittances 
through  the  mails  to  the  owner  or  operator  of  the 
scheme  under  the  belief  that  they  are  investing  in  an 
honest  and  profitable  enterprise.  The  statute  against 
this  sort  of  thing  is  very  broad  and  sweeping  in  its 
terms  and  reaches  all  kinds  of  schemes  or  devices. 

A  scheme  or  artifice  to  defraud  by  use  of  the  mails 

17  State  vs.  Cohoon,  12  Ired  (N.  C.),  nelli,  37  Fed.,  138.;  See  Cooper 

178;    Hughes'   Cr.   Law,   Sec.  vs.  State,  25  Tex.  App.,  530; 

2324;  Ex  parte  Rodriguez,  39  Cooper  vs.  State,  26  Tex.  App., 

Tex.,  752;    Morril  vs.  Haines,  575. 

2  N.  H.,  246;   U.  S.  vs.  Badi-  »  U.  S.  Const.,  Art.  1,  Sec.  1,  01.  7. 
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does  not  necessarily  mean  a  common  law  or  statutory 
fraud.29 

SECTION  306.    LETTER  OR  DOCUMENT  INEFFECTIVE. 

And  the  sending  of  any  letter,  document  or  circular 
through  the  mail  for  the  purpose  of  carrying  out  a 
scheme  to  defraud  is  a  violation  of  the  postal  laws, 
although  such  letter  or  document  may  not  be  effective 
in  furthering  the  unlawful  scheme.30 

SECTION  307.    COUNTERFEIT  MONEY;  LOTTERY 
SCHEME. 

The  sending  of  circulars  through  the  mail  for  the 
purpose  of  inducing  persons  to  purchase  counterfeit 
money  is  within  the  statute  forbidding  the  use  of  the 
mails  to  defraud.31 

A  lottery  is  a  scheme  and  is  within  the  terms 
of  the  law.  The  sending  of  circulars  through  the  mails 
concerning  any  lottery  is  forbidden.  So  it  is  a  crim- 
inal offense  to  send  obscene  books,  papers,  letters, 
documents,  pictures  through  the  mails. 

SECTION  308.    OBSCENE  LETTER  OR  DOCUMENT. 

The  mailing  of  a  letter  containing  obscene  or  in- 
decent matter  is  within  the  statute  whether  the  letter 
is  sealed  or  not,  although  the  envelope  may  not  have 
on  it  anything  obscene.32  But  although  a  letter  may 
be  sent  through  the  mail  for  immoral  or  obscene  pur- 
poses, yet  such  letter  is  not  the  basis  of  a  criminal 
prosecution  unless  it  actually  contains  obscene 
language.33 

»  U.  S.  vs.  Loring,  91  Fed.,  881.  »  U.  S.  Vs.  Ling,  61   Fed.,   1001; 

*>  Durland  vs.  U.  S.,  161  U.  S.,  306;  Grimm  vs.  U.  S.,  156  U.  S.,  604. 

Weeber  vs.  U.  S.,  62  Fed.,  740.  »  U.  S.  vs.  Lamkin,  73  Fed.,  459. 
31  Streep  vs.  U.  S.,  160  U.  S.,  128. 
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SECTION    309.    THREATENING    LETTER    TO    COERCE. 

The  sending  of  any  letter  or  communication 
through  the  mail  which  is  "calculated  by  the  terms 
or  manner  of  display  and  obviously  intended  to  reflect 
injuriously  upon  the  character  of  another,  is  an  offense." 
Under  this  statute,  a  collection  agency  by  sending  a 
paper  through  the  mails  containing  notices  of  accounts 
against  persons  who  fail  to  pay  their  debts  and  adver- 
tising such  accounts  in  the  paper  commits  a  criminal 
offense,  such  publications  appearing  to  have  been 
made  for  the  purpose  of  coercing  payment.34  So 
the  sending  of  a  postal  card  through  the  mail  making 
demand  on  a  person  to  pay  a  debt,  with  the  threat 
that  if  not  paid  at  once  the  claim  will  be  placed  in  the 
hands  of  a  lawyer,  is  an  offense.35  But  the  sending  of  a 
respectful  dunning  letter  in  an  unsealed  envelope,  with 
the  name  of  the  collection  agency  thereon,  such  as 
Mercantile  Protection  and  Collection  Bureau,  is  not  a 
violation  of  the  law  forbidding  the  sending  of  envelopes 
bearing  any  language  of  a  defamatory  or  threatening 
character.36 

REVENUE  LAWS. 

SECTION  310.    CRIMINAL  PROVISIONS  IN. 

The  revenue  laws  of  the  federal  government  con- 
tain provisions  violations  of  which  are  made  criminal 
acts,  such  as  the  smuggling  of  imported  goods  without 
paying  the  duty  and  the  retailing  of  spirituous  liquors 
without  a  license,  both  of  which  are  misdemeanors  as 
defined  by  the  statute,  although  the  punishment  may 
be  imprisonment  in  the  penitentiary  in  addition  to  a 
fine.37 

*  U.  S.  vs.  Durnell,  75  Fed.,  824.  »  In  re  Barber,  75  Fed.,  980. 

tt  U.  S.  vs.  Bayle,  40  Fed.,  664.  »  Reagan  vs.  U.  8.,  157  U.  S.,  3C1. 
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Smuggled  goods  found  in  possession  of  a  person  is 
prima  facie  evidence  of  his  guilt  and  the  burden  is  on 
him  to  overcome  this  presumption.38 

The  statute  making  it  unlawful  for  any  person  to 
ship,  remove  or  transport  any  liquors  or  wines  under 
any  other  than  the  proper  name  or  brand  designating 
the  kind  and  quality,  is  not  limited  in  its  application  to 
manufacturers,  rectifiers  and  distillers.  The  intention 
of  the  statute  is  to  prevent  frauds  on  the  revenue,  by 
requiring  all  packages  shipped,  to  be  marked  or 
branded  truthfully,  and  includes  all  persons  making 
such  shipments.39 

Proprietary  or  patent  medicines  are  not  included 
in  the  law  which  requires  the  payment  of  a  special 
tax  on  domestic  and  distilled  liquors,  although  con- 
taining intoxicating  elements.40 

K  U.  S.  vs.  Fraser,  42  Fed.,  140;  S.  vs.  Campe,  89  Fed.,  697. 

Hughes'  Cr.   Law,  Sec.   2394.  «  U.  S.  vs.  Wilson,  69  Fed.,  144. 

Sfl  Hughes'  Cr.  Law,  Sec.  2400;   U. 


CHAPTER    VIII. 

OFFENSES  AGAINST  HEALTH. 

ADULTERATION  OF  FOOD. 
SECTION    311.    WHAT    CONSTITUTES    THE    OFFENSE. 

The  adulteration  of  food  stuffs  by  the  mingling 
of  unwholesome  ingredients  in  them  is  an  offense 
at  common  law,  as  well  as  by  statute.1 

The  statutory  provisions  on  this  subject  are 
numerous  under  the  state  and  federal  governments. 

Food  within  the  meaning  of  the  law  is  anything 
eaten  or  drunk  for  nourishment  by  man.2 

SECTION  312.    SELLING  ADULTERATED  MILK. 

The  selling  of  milk  to  which  water  or  other  foreign 
substance  has  been  added  is  an  offense,  and  includes 
milk  which  has  been  skimmed  and  coloring  matter 
added;3  and  of  course  milk  includes  cream.4  And 
the  sale  of  adulterated  milk  at  restaurants  in  serving 
meals  is  an  offense  under  a  statute  forbidding  the 
sale  of  such  milk.5 

When  a  statute  gives  a  city  the  power  to  regulate 
and  license  the  sale  of  milk,  and  it  is  authorized  to 
inspect  herds  from  which  milk  is  obtained,  such  inspec- 
tion will  not  be  confined  within  the  limits  of  the  city.6 

SECTION  313.     SELLING  OLEOMARGARINE,  BUTTERINE. 

The  manufacture  or  sale  of  oleomargarine,  butter- 

ine,  lard  compounds,  and  the  like,  may  be  prohibited 

1  Underbill's   Cr.    Ev.,    Sec.    480;  '  Com.  vs.  Wetherbee,  153  Mass., 

State  vs.  Newton,  45  N.  J.  L.,  159. 

469.  *  Com.  vs.  Gordon,  159  Mass.,  8. 

»  Hughes'    Cr.    Law,    Sec.    1839;  •  Com.  vs.  Vieth,  155  Mass.,  442; 

Com.  vs.  Hartman,  6  Pa.  Dist.  Com.  vs.  Miller,  131  Pa.  St., 

R.,  136  118. 

•  State  vs.  Nelson,  66  Minn.,  166. 
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absolutely,  under  the  police  power,  although  such  articles 
may  not  be  injurious  to  health  when  used  as  food.7 
Statutes  on  this  subject  have  been  held  not 
invalid,  and  not  depriving  any  person  of  any  con- 
stitutional right  or  privilege  of  either  state  or  national 
government.8 

PUBLIC  NUISANCE. 

SECTION  314.     DEFINITION  AND  ELEMENTS. 

A  common  or  public  nuisance  is  the  doing  of 
some  act  or  permitting  something  to  exist,  or  omitting 
to  do  something  one  is  in  duty  bound  to  do,  which 
tends  to  the  common  injury,  hindrance  or  annoyance. 
Thus  to  cause  or  suffer  the  carcass  of  any  animal  or 
any  offal,  filth  or  noisome  substance  to  be  collected, 
deposited  or  to  remain  in  any  place  to  the  prejudice 
of  others  is  a  public  nuisance.9 

The  term  common  or  public  nuisance  is  com- 
prehensive in  its  meaning;  it  includes  all  disorderly 
inns,  or  ale  houses,  bawdy  houses,  gaming  houses, 
stage  plays,  unlicensed  booths  and  stages  for  rope 
dancers,  mountebanks  and  the  like;10  also  trades 
or  business  of  any  kind  which  produce  ill  effects  upon 
the  adjacent  owner  of  property,  such  as  tanneries, 
smelting  works,  rendering  and  soap  factories,  slaughter 
houses  and  such  other  places  as  tend  to  injure  and 
prejudice  the  public.11 

Also  the  obstruction  of  public  highways,  bridges 
and  public  rivers,  rendering  them  inconvenient  or 

*  Hughes'    Cr.    Law,    Sec.    1840;  265;    Powell  vs.  Pennsylvania, 

Com.  vs.  Huntley,  156  Mass.,  127  U.  S.,  678. 

236;   Powell  vs.  Com.,  114  Pa.  9  Hughes'    Cr.    Law,    Sec.    1891; 

St.,  265;    Powell  vs.  Pennsyl-  Seacord    vs.    People,    121    111., 

vania,  127  U.  S.,  678.  629. 

8  Hughes'  Cr.  Law,  Sec.  1841;   In  »  4  Blackstone  Com.,  168. 

re    Brosnahan,  4  McCrary   1;  "  Seacord    vs.     People,     121     111., 

Powell  vs.  Com.,  114  Pa.  St.,  629-635. 
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dangerous  to  travel  over  or  upon  is  a  public  nuisance.13 
So  also  the  pollution  of  a  navigable  river  with 

any  filth  or  noisome  stuff  is  a  public  nuisance.18 
The   throwing   of   any  impurities    or   poisonous 

matter  into  the  waters  of  any  river,  which  render  the 

water  impure  to  the  injury  of  others,   is  a  public 

nuisance.14 

SECTION  315.    ANNOYANCE  TO  THE  PUBLIC. 

If  the  nuisance,  whatever  it  is,  annoys  the  com- 
munity in  general  and  not  merely  some  one  person, 
that  is  sufficient  to  constitute  the  offense.15 

But  where  the  nuisance  tends  to  annoy  or  injure 
the  community  or  public  and  one  person  is  thereby 
actually  annoyed,  that  is  sufficient  to  constitute  the 
offense.16 

SECTION  316.    INTENTION,  CONVENIENCE  NOT 

MATERIAL. 

It  matters  not  what  the  intention  was  in  the  doing 
of  the  forbidden  act.  Intent  is  not  material  to  con- 
stitute the  offense.  If  prejudicial  results  flow  from 
the  unlawful  act  that  is  sufficient.17  And  the  fact 
that  the  act  or  thing  complained  of  may,  upon  the 
whole,  furnish  a  greater  benefit  or  convenience  to  the 
general  public  than  it  take  away  is  no  defense.18 

MEDICINE. 

SECTION  317.     STATUTORY  PROVISIONS  REGULATING. 

There  are  statutes  in  the  several  states  regulating 

the   practice   of  medicine,   pharmacy  and  dentistry, 

14  4  Blackstone  Com.,  167.  man  vs.  City  of  South  Bend, 

11  State  vs.  Wabash  Paper  Co.,  21  84  Ind.,  276. 

Ind.  App.,  167.  »  State  vs.  Wolfe,  112  N.  C.,  889. 

14  State  vs.  Smith,  82  Iowa,  423.  "  State  vs.  Portland,  74  Me.,  268; 

14  State  vs.  Rankin,  3  S.  C.,  438;  Seacord  vs.  People,  121  111., 

4  Blackstone  Com.,  167;   State  631. 

vs.  Houck,  73  Ind.,  37;   Lipp-  "  Seacord  vs.  People,  121  111.,  634. 
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which  forbid  any  person  practicing  in  these  pro- 
fessions until  after  passing  a  satisfactory  examination 
under  the  rules  of  the  state  boards  of  these  respective 
professions.  These  laws  have  met  the  constitutional 
tests  and  have  been  sustained  as  a  proper  exercise 
of  the  police  power.19 

But  a  statute  which  prohibits  any  person  except 
registered  pharmacists  from  selling  patent  or  pro- 
prietary medicines  and  domestic  remedies  is  invalid 
where  it  does  not  call  for  the  exercise  of  any  scientific 
skill  of  the  pharmacist  in  determining  the  qualities 
or  properties  of  such  patent  medicines  as  are  required 
in  the  compounding  of  medicines;  it  is  class  legislation.20 

Persons  in  the  different  schools  of  medical  prac- 
tice either  are  or  are  not  included  within  the  statute 
according  to  the  language  of  the  law  describing  the 
manner  or  method  of  practice. 

The  prescribing  of  any  drug  or  medicine  or  other 
agency  for  the  treatment  of  disease  or  affliction  does 
not  include  the  system  of  osteopathy,  which  is  prac- 
ticed by  rubbing  and  kneading  the  body  without  the 
administration  or  application  of  medicines  or  drugs.21 

But  to  treat  or  operate  upon  includes  the  rubbing 
of  the  affected  parts.22 

Nor  is  the  system  called  Christian  Science  within 
these  statutes.23 

19  In  re  Roe  Chung,  9  N.  M.,  130;  «  State  vs.  Leffring,  61  Ohio  St., 
Ketters   vs.    People,   221    111.,  39;    See  Eastman  vs.  People, 

221,  229  (Dentistry);  Williams  71  111.  App.,  236. 

vs.    People,    121    111.,    84-88  »  Jones  vs.  People,  84  111.  App., 
(Medicine);    Noel  vs.   People,  453. 

187  111.,  587-597  (Pharmacy).  «  Evans  vs.  State,  6  Ohio  N.  P., 

*>  Noel  vs.  People,  187  111.,  587-597;  129.      Contra:      Hughes'     Cr. 

State  vs.  Donaldson,  41  Minn.,  Law,  Sec.  1873;  State  vs.  Bus- 

74.  well,  40  Neb.,  158. 
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CHAPTER   I. 

ARREST,  HEARING  AND  BAIL. 

+ 
SECTION  1.    FIRST  STEP  OF  PROCEDURE. 

The  first  step  in  the  course  of  procedure  in  criminal 
causes  is  the  apprehension  of  the  person  or  persons 
charged  with  having  committed  a  crime;  and  this  is 
usually  brought  about  by  procuring  a  warrant  from  a 
magistrate  or  other  proper  court  if  there  is  reasonable 
evidence  to  authorize  an  arrest.  Statutes  exist  in 
the  several  states  covering  this  subject. 

But  the  law  does  not  require  that  a  warrant  shall 
be  procured  in  the  first  instance  in  every  case.  By 
the  common  law  as  well  as  by  statute,  it  is  not  only 
the  right  but  the  duty  of  any  private  person,  or  peace 
officer  who  is  present  and  sees  a  felony  committed, 
to  arrest  the  felon  forthwith  to  prevent  his  escape.1 

There  is  another  species  of  arrest  wherein  both 
officer  and  private  men  are  concerned,  and  that  is  upon 
a  hue  and  cry  raised  upon  a  felony  committed.  This 
is  the  old  common  law  process  of  pursuing  with  horn 
and  with  voice  all  felons  and  such  as  have  dangerously 
wounded  another.2 

But  before  a  private  person  is  authorized  to  make 
an  arrest  without  a  warrant  it  must  appear  that  a 
felony  was  in  fact  committed.3 

But  an  officer  having  reasonable  grounds  to 
believe  that  a  person  has  committed  a  felony  may 

1  4  Blackstone  Com.,  293;    Long  »  Holley  vs.  Mix,  3  Wend.,  (N.  Y.), 

vs.  State,  12  Ga.,  293.  360;   Dodds  vs.  Board,  43  111., 

'  4  Blackstone  Com.,  293.  95. 
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arrest  without  a  warrant,  though  the  crime  was  not 
committed  in  his  presence.4 

SECTION   2.    ARREST   FOR   MISDEMEANORS. 

And  the  common  law  authorizes  officers  to  make 
arrests  in  misdemeanor  cases  without  a  warrant, 
where  there  is  danger  of  escape,  or  where  the  wrongful 
act  cannot  be  stopped  or  redressed  except  by  imme- 
diate arrest.5 

But  officers  are  not  authorized  to  make  arrests 
without  a  warrant  in  misdemeanors  not  committed 
in  their  presence.  In  such  case  a  warrant  must  first 
be  procured.6 

An  offense  is  committed  in  the  presence  of  an 
officer  if  committed  in  his  sight,  though  some  distance 
from  him,  or  if  he  can  hear  what  is  said,  though  too 
dark  to  see.7 

In  some  states  arrests  cannot  be  made  without 
a  warrant,  except  in  felony  cases,  even  though  com- 
mitted in  the  presence  of  the  officer.8 

Of  course  an  arrest  without  a  warrant  where  one 
is  required  is  not  due  process  of  law.  No  man  possesses 
arbitrary  or  despotic  power  under  our  form  of  govern- 
ment.* 

SECTION  3.    STATUTES  CONFIRM  THE  COMMON  LAW. 

Statutes  relating  to  making  arrests  in  criminal 
causes  without  first  procuring  a  warrant,  generally 
confirm  the  common  law;  for  instance,  the  criminal 

«  Cahill  vs.  People,  106  111.,  621;  179;    Hughes'   Cr.   Law,   Sec. 

Shanley  vs.  Wells,  71  111.,  82;  2641. 

Simmerman  vs.  State,  16  Neb.,  7  Hughes'  Cr.  Law,  Sec.  2643;  Peo- 

615.  pie  vs.   Bartz,  53  Mich.,  493; 

•  North  vs.  People,  139  111.,  106.  State  vs.  McAfee,  107  N.  C., 

•  Main  vs.  McCarty,  15  111.,  441;  812. 

State  vs.  Lewis,  50  Ohio  St.,  •  North  vs.  People,  139  111.,  105. 

9  Muscoe  vs.  Com.,  86  Va.,  443. 
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code  of  Illinois  contains  the  following  provisions: 
when  the  fact  that  a  felony  has  been  committed 
comes  to  the  knowledge  of  any  sheriff,  coroner  or 
constable,  fresh  pursuit  shall  be  forthwith  made 
after  every  person  guilty  thereof,  by  such  sheriff, 
coroner  or  console,  and  all  other  persons  who  shall 
be  by  any  of  them  commanded  or  summoned  for 
that  purpose. 

It  shall  be  the  duty  of  every  sheriff,  coroner, 
constable,  and  every  marshal,  policeman,  or  other 
officer  of  any  incorporated  city,  town  or  village, 
having  the  power  of  a  sheriff  or  constable,  when  any 
criminal  offense  or  breach  of  the  peace  is  committed 
in  his  presence,  forthwith  to  apprehend  the  offender, 
and  bring  him  before  some  justice  of  the  peace  to  be 
dealt  with  according  to  law.10 

SECTION    4.    BREAKING    DOORS    AND    KILLING. 

An  officer  in  serving  process  of  arrest  may  break 
open  doors  if  necessary  for  the  purpose  of  making  an 
arrest  in  any  criminal  case,  "  and  if  the  crime  be  a 
felony  in  fact  committed,  he  may  kill  the  felon  to 
prevent  his  escape  if  all  reasonable  efforts  shall  have 
first  been  used  without  success  to  prevent  escape.12 

But  an  officer  has  no  right  to  kill  any  one  to 
prevent  escape  in  misdemeanor  cases,  even  if  the 
person  cannot  otherwise  be  apprehended;13  for  the 
killing  under  such  circumstances  by  an  officer  or  other 
person  is  murder.14 

10  HI.  Stat.,  Chap.  38,  Div.  6,  Sees.  1  McClain  Cr.  Law,  Sec.  298. 

1,  2.  a  Tiner  vs.   State,   44  Tex.,   128; 

11  Shanley  vs.  Wells,   71   111.,   78;  Hanley  vs.  State,  96  Ala.,  48; 

Cahill  vs.  People,  106  111.,  621;  Dilger  vs.  Com.,  88  Ky.,  550; 

4  Blackstone  Com.,  293;   Com.  2  Hale  P.  C.,  117. 

vs.  Reynolols,  120  Mass.,  190.  M  Reneau  vs.  State,  2  Lea  (Tenn.), 

11  4  BlackBtone  Com.,  293;    1  Hale  720;   State  VB.  Dietz,  59  Kan., 

P.  C.,  481;    1  East  P.  C.,  298;  576. 
Jackson  ve.  State,  66  Miss.,  89; 
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SECTION  5.    AFFIDAVIT  THE  BASIS  OF  A  WARRANT. 

A  magistrate  has  no  authority  to  issue  a  warrant 
for  the  arrest  of  a  person  without  an  affidavit  is  first 
made  by  some  person  charging  the  accused  with  a 
crime,  or  that  there  is  probable  caur~  to  suspect  that 
he  committed  it.  An  affidavit  whiiv^  fails  to  allege 
that  a  person  committed  a  crime  will  not  confer 
jurisdiction  on  the  magistrate  to  issue  a  warrant, 
and  one  who  has  been  arrested  on  a  warrant  so  issued 
is  justified  in  resisting  the  arrest  and  may  break  away 
from  the  custody  of  the  officer.15 

SECTION  6.    RESISTING  UNLAWFUL  ARREST 

If  an  officer  be  resisted  and  killed  by  one  whom 
he  is  attempting  to  arrest  illegally  and  without  color 
of  authority,  the  killing  will  not  be  more  than  man- 
slaughter unless  there  was  previous  or  express  malice.18 

A  warrant  signed  in  blank,  the  name  of  the  person 
to  be  arrested  being  inserted  by  some  one  without 
authority,  is  a  nullity.17 

And  an  officer  making  an  arrest  on  a  void  warrant 
is  liable  for  false  imprisonment,  no  matter  what  motive 
may  have  prompted  him  in  making  the  arrest.18 

An  officer  may  refuse  to  serve  a  warrant  unlaw- 
fully issued.19 

SECTION   7.    WARRANT   PROTECTS   OFFICER,   WHEN. 

But  where  a  warrant  appears  to  be  regular  on  its 
face  it  will  protect  the  officer  who  makes  an  arrest 

11  Housh  vs.  People,  75  111.,  491;  Ballard  vs.  State,  43  Ohio  St., 

State  vs.  Leach,  7  Conn.,  452;  340. 

State  vs.  Gleason,  32  Kan.,  245.  "  Rafferty  vs.  People,  69  111.,  116- 

»  Hughes'    Cr.    Law,    Sec.    2655;  Hughes'  Cr.  Law,  Sec.   2632! 

Rafferty  vs.  People,  72  HI.,  40;  »  Shanley  vs.  Wells,  71  111.,  78. 

u  Housh  vs.  People,  71  HI.,  491. 
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with  it,  though  issued  on  a  void  complaint  conferring 
no  jurisdiction  on  the  court.20 

SECTION  8.    ISSUING  SEARCH  WARRANT. 
Before  a  seaffch  warrant  can  issue  probable  cause 


must  be  sho^a!"  ipported  by  affidavit  stating  sufficient 
facts  that  shaftyjustify  the  magistrate  that  suspicion 
is  well  founded.  The  mere  expression  of  an  opinion 
under  oath  is  no  ground  for  issuing  a  search  warrant.21 

The  constitution  of  Illinois  provides  that  no 
warrant  shall  issue  without  probable  cause,  supported 
by  affidavit  particularly  describing  the  place  to  be 
searched  and  the  person  or  things  to  be  seized.22 

A  search  warrant  which  describes  the  premises 
authorized  to  be  searched  does  not  authorize  the 
search  of  another  building  on  an  adjoining  lot,  though 
connected  by  a  passage  way.23 

But  the  law  which  forbids  unreasonable  search 
and  seizure  of  articles  does  not  include  counterfeit 
coin,  lottery  tickets,  gambling  implements  or  other 
things  which  the  law  forbids  one  having  in  his  pos- 
session.24 

SECTION  9.    ILLEGAL  ARREST  NO  DEFENSE. 

But  an  illegal  arrest  cannot  be  urged  as  a  defense 
to  an  indictment.  No  matter  how  a  person  is  brought 
before  the  court,  it  has  jurisdiction  to  try  him  on  the 
indictment.25 

So  also  the  legality  of  the  arrest  of  a  fugitive 
from  justice  in  a  foreign  country  is  not  necessary  to 

10  Hughes'    Cr.    Law,    Sec.    2634;  a  Com.   vs.   Intoxicating   Liquors. 

Housh  vs.  People,  75  111.,  491;  140  Mass.,  287. 

Slomer  vs.  People,  25  111.,  59;  *  Langdon  vs.  People,  133  111..  397; 

Tuttle  vs.  Wilson,  24  111.,  561.  Boyd  vs.  U.  S.,  116  U.  S.,  616. 

«  Lippman  vs.  People,  175  111.,  113;  *  Mix  vs.  People,  26  111.,  34;  People 

Cooley's  Const.  Sim.,  372  (4th  vs.  Rowe,  4  Park.  Cr.  (N.  Y.), 

Ed.).  283;  Hughes'  Cr.  Law,  Sec. 

»  111.  Const.,  1870,  Art.  2,  Sec.  6.  2657. 
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give  the  court  jurisdiction;  no  matter  by  what  means 
the  fugitive  may  have  been  brought  from  the  foreign 
country,  whether  lawful  or  unlawful,  the  court  has 
jurisdiction  to  try  him  on  an  indictment.28 


PRELIMINARY  ,, 

o  i  * 

SECTION  10.    PRISONER  TAKEN  BEFORE  THE  COURT. 

In  all  cases,  whether  an  arrest  has  been  made 
before  or  after  the  issuing  of  a  warrant,  it  is  the  duty 
of  the  officer  or  person  making  the  arrest,  to  take 
the  prisoner  immediately  before  a  magistrate  or 
justice  of  the  peace,  where  he  shall  be  entitled  to  a 
speedy  hearing  on  the  charge  preferred  against  him. 

If  the  arrest  was  made  without  first  procuring  a 
warrant,  the  prisoner  shall  be  taken  before  the  nearest 
magistrate  or  justice  having  authority  to  issue  process 
in  such  case.  And  the  officer  or  person  making  the 
arrest  shall  at  once  file  with  the  magistrate  the  neces- 
sary complaint  in  writing,  which  is  essential  to  give 
the  court  jurisdiction;  for  without  the  making  of 
such  complaint,  stating  the  offense  with  which  the 
prisoner  is  charged,  there  is  no  cause  to  be  inquired 
into  or  to  be  disposed  of  by  the  court.27 

SECTION    11.    HEARING    BEFORE    THE    MAGISTRATE. 

If  the  arrest  is  made  by  virtue  of  a  warrant  first 
issued,  then  the  prisoner  shall  be  immediately  taken 
before  the  magistrate  who  issued  the  process,  or  in 
the  event  of  his  absence  or  inability  to  act,  before 
some  other  magistrate  or  justice  —  usually  the  next 
nearest  to  the  one  who  issued  the  warrant. 

*  Ker  vs.  People,  110  111.,  633;  Ker  Prell  vs.  McDonald,  7  Kan., 

vs.  Illinois,  119  U.  S.,  436;  426;  Tracy  vs.  William*,  4 

Cook  vs.  Hart,  146  U.  S.f  183.  Conn.,  107. 

"  Bigham  vs.  State,  59  Miss.,  630; 
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If  the  crime  with  which  the  accused  is  charged  is 
bailable,  the  magistrate  will  take  his  recognizance  in 
such  sum,  with  sureties,  as  the  court  shall  deem  satis- 
factory for  his  appearance  at  a  future  date  for  further 
examination,  and  for  a  failure  to  give  such  recognizance 
the  accused  shal"  je  com  Bitted  to  jail.  And  of  course 
if  the  crime  with  which  the  prisoner  is  charged  is  not 
bailable,  he  shall  be  committed  until  the  day  set  for 
the  hearing. 

This  inquiry  before  such  magistrate  is  commonly 
called  a  preliminary  hearing  for  the  purpose  of  deter- 
mining whether  or  not  the  accused  should  he  held 
under  bail,  or  otherwise  to  make  answer  to  an  in- 
dictment. 

The  magistrate  or  justice  shall  as  soon  as  possible 
examine  the  witnesses  produced  touching  the  charge 
against  the  accused — those  for  as  well  as  those  against 
him.  And  if  it  appears  to  the  magistrate  or  justice, 
upon  the  whole  examination,  that  no  offense  has  been 
committed,  or  that  there  is  no  probable  cause  for 
charging  the  accused  with  the  offense,  he  shall  be 
discharged. 

SECTION   12.    LETTING   PRISONER  TO  BAIL,   WHEN. 

On  the  other  hand,  if  it  appears  that  an  offense 
has  been  committed,  and  that  there  is  probable  cause 
to  believe  that  the  accused  committed  it,  then,  if  the 
offense  is  bailable,  the  magistrate  shall  let  him  to 
bail,  if  he  offers  sufficient  bail,  to  secure  his  attendance 
upon  the  proper  court  in  the  event  of  an  indictment. 
But  if  the  offense  is  not  bailable,  or  the  accused  is 
unable  to  give  bail,  he  shall  be  committed  to  jail  by  a 
proper  writ  of  commitment.  The  writ  of  commitment 
is  the  authority  by  virtue  of  which  the  jailer  receives 
and  holds  the  accused  as  a  prisoner. 
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On  the  hearing  of  such  preliminary  examination, 
in  the  absence  of  a  statute,  the  accused  is  entitled  to 
be  heard  by  counsel.  The  witnesses  are  examined 
and  cross-examined  and  arguments  may  be  had  the 
same  as  if  the  cause  was  being  heard  before  the  court 
and  jury  on  final  trial.  '  ^ 

SECTION   13.    EXAMINATION   NO  BAR  TO   ANOTHER. 

The  examination  and  discharge  by  one  magistrate 
of  one  accused  of  a  crime  is  not  a  bar  to  another  exam- 
ination before  some  other  magistrate  for  the  same 
offense  upon  proper  complaint  being  made.  Such 
examination  is  not  a  trial  in  any  sense  whatever.28 
And  of  course  the  discharge  of  an  accused  by  a  magis- 
trate on  such  preliminary  hearing  is  no  bar  to  the 
grand  jury  investigating  the  same  matter,  and  the 
grand  jury  may  indict  if  the  evidence  is  sufficient  to 
warrant  an  indictment. 

SECTION  14.    BAIL,  WHEN  AND  WHEN  NOT  ALLOWED. 

Bail  shall  be  allowed  in  all  cases  before  conviction, 
if  offered,  except  capital  offenses  where  the  proof 
is  evident  or  the  presumption  is  great.28 

But  in  a  murder  case  if  the  evidence  introduced 
on  an  application  for  bail  would  sustain  a  verdict  of 
conviction,  bail  should  he  denied.30 

A  disagreement  of  the  jury  in  a  capital  case  will 
not  entitle  the  defendant  as  a  matter  of  right  to  be 
released  on  bail.31 


*  Hughes'  Cr.  Law,  Sec.  2623;  in  re 
Mclntyre,  5  Gilm  (111.),  422; 
Bulson  vs.  People,  31  111.,  415; 
State  vs.  Vaughan,  121  Ala., 
41;  Ex  parte  Fenton,  77  Cal., 
183;  Jambor  vs.  State,  75  Wis., 
664;  Ex  parte  Garst,  10  Neb., 
78. 

»  111.  Stat.,  Chap.  38,  Div.  3,  Sec.  1; 
In  re  Losasso,  15  Colo.,  163;  Ex 


parte  Richards,  102  Ind.,  260; 

Ex  parte  King,  86  Ala.,  620; 

In  re  Malison,  36  Kan.,  725; 

Ex  parte  Thompson,  15  S.  W., 

912. 
80  Hughes  Cr.  Law,  Sec.  2664;    Ex 

parte  Richardson,  96  Ala.,  110; 

Ex  parte  Claunch,  71  Mo.,  233; 

In  re  Troia,  64  Cal.,  152. 
11  Hughes'  Cr.  Law,  Sec.  2665. 
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But  if  two  successive  juries  have  failed  to  agree 
to  a  verdict  for  murder,  this  fact  is  a  strong  circum- 
stance tending  to  show  that  the  proof  of  guilt  is  not 
evident  nor  the  presumption  great.82 

SECTION  15.    APPLICATION  FOR  BAIL. 

A  person  who  stands  indicted  for  murder  in  any 
degree  is  entitled  as  of  right  to  a  hearing  on  applica- 
tion to  be  admitted  to  bail;33  and  such  application 
may  be  either  by  motion  in  term  time,  or  by  habeas 
corpus  proceedings  in  term  time  or  vacation.84 

SECTION   16.    BAIL  PENDING  WRIT  OF  ERROR. 

Bail  will  be  allowed  or  denied  by  the  court  in 
which  a  cause  is  pending  on  a  writ  of  error,  in  the 
discretion  of  the  court,  or  according  to  the  statute 
if  the  matter  is  regulated  by  statute. 

Any  justice  of  the  Supreme  Court  of  the  United 
States,  in  allowing  a  writ  of  error  and  granting  a 
eupersedeas,  has  authority  to  admit  any  prisoner  to 
bail  pending  a  writ  of  error.35 

*  In  re  Alexander,  59  Mo.,  598.  M  Lynch  vs.  People,  38  El.,  497. 

u  Hughes'    Cr.    Law,    Sec.    2666;  See  Ex  parte  England,  23  Tex. 

State  vs.  Crocker,  5  Wyo.,  385;  App.,  90. 

State  vs.  Summons.  19  Ohio,  M  Hudson  vs.  Parker,  156  U.  S.. 

139.  277. 
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GRAND  JURY  PROCEEDINGS. 

GRAND  JURY. 

SECTION   17.    COMMON   LAW  GRAND  JURY. 

At  common  law  a  grand  jury  consists  of  not 
more  than  twenty-three  persons  and  not  less  than 
twelve  selected  from  the  body  of  the  county.1 

Changes  have  been  made  in  many  of  the  states 
as  to  the  number  of  persons  constituting  the  full 
panel  of  grand  jurors;  in  some  not  to  exceed  sixteen 
but  none  less  than  twelve.2  And  it  is  the  universal 
rule  that  twelve  of  the  grand  jury  must  concur  in 
order  to  return  a  valid  indictment.3 

A  grand  jury  may  be  organized  with  less  than 
twenty-three — the  number  required  by  statute — but 
not  with  a  less  number  than  is  required  to  constitute 
a  quorum.4 

It  follows  that  if  a  grand  jury  be  composed  of  a 
greater  number  of  members  than  the  number  required 
by  law,  it  will  be  an  unlawful  grand  jury  and  con- 
sequently their  proceedings  would  be  void.5 

SECTION  18.    IMPANELING  GRAND  JURY. 

The  organizing  of  a  grand  jury  consists  in  calling 
the  jurors  in  a  body  before  the  court,  when  they  are 

1  4  Blackstone  Com.,  302.  Cal.,  1;   State  vs.  Bowman,  73 

*  1  Bish.,  Cr.  Proc.,  Sec.  854.  Iowa,  110. 

3  4  Blackstone  Comm.,  305,  306.  *  Downs  vs.  Com.,  92  Ky.,   605; 

4  Beasley  vs.  People,  89  111.,  575;  Doyle  vs.  State,  17  Ohio,  222; 

Ban-on  vs.  People,  73  111.,  256;  Ex  parte  Reynolds,  35  Tex.  Cr., 

Gillespie  vs.   People,   176  111.,  437. 

240;  People  vs.  Summons,  119 
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then  examined  by  the  court  touching  their  qualifica- 
tions to  act  in  that  capacity.  If  upon  such  examina- 
tion any  of  them  appear  to  be  disqualified  to  act, 
then  such  as  are  disqualified  are  excused  and  dis- 
missed from  the  panel  by  the  court.  The  panel  shall 
then  be  filled  as  prescribed  by  statute. 

In  Illinois,  if  for  any  reason  the  panel  of  grand 
jurors  shall  not  be  full  at  the  opening  of  court,  the 
judge  shall  direct  the  sheriff  to  summon  from  the 
body  of  the  county  a  sufficient  number  of  persons 
having  the  qualifications  of  jurors,  as  provided  by  law, 
to  fill  the  panel. 

SECTION  19.    IRREGULARITIES  IN  ORGANIZING. 

Mere  irregularities  in  summoning  and  impanel- 
ing that  body,  not  injurious  to  the  rights  of  any 
one  indicted,  will  not  render  its  proceedings  void. 
For  instance  if  the  jurors  were  summoned  to  appear 
as  trial  jurors  instead  of  grand  jurors,  this,  is  merely 
an  irregularity." 

SECTION  20.    GRAND  JURY  ORGANIZED,  WHEN. 

It  is  usually  the  practice  to  organize  the  grand 
jury  at  the  opening  of  the  term  of  court  to  which  they 
are  summoned  to  appear  for  service;  but  this  may 
be  done  at  any  time  during  the  term.7 

In  Illinois  if  it  appears  that  the  grand  jurors 
have  not  been  legally  drawn  the  court  may  discharge 
them,  and  order  the  sheriff  to  summon  from  the  body 
of  the  county  the  required  number  of  persons  duly 
qualified  to  serve'as  grand  jurors,  and  for  that  purpose 
a  venire  may  issue.8 

•  People  vs.  Earnest,  45  Gal.,  29.  8  Empson  vs.  People,  78  M.,  248. 

7  State  vs.  Dillard,  35  La.,  1049;  See  Stone  vs.  People,  2  Scam. 

Jackson  vs.  State,  102  Ala.,  167.  (HI.),  331. 
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SECTION  21.    FOREMAN;  SWEARING  GRAND  JURY. 

The  panel  having  been  thus  filled  the  court  shall 
appoint  one  of  their  number  as  foreman  of  that  body. 
After  which  the  grand  jury  shall  be  sworn  upon  their 
oaths  in  due  form  of  law  touching  their  duties  as 
grand  jurors;  the  oath  being  usually  administered 
by  the  clerk  of  the  court.  But  where  the  duty  of 
swearing  the  grand  jury  is  not  restricted  to  the  clerk 
of  the  court,  they  may  be  sworn  by  any  officer  having 
power  to  administer  oaths  generally,  under  direction 
of  the  court.9 

If  the  record  shows  that  grand  jurors  were  chosen, 
selected,  impaneled  and  sworn  as  a  grand  jury  and 
returned  into  open  court  an  indictment  indorsed  as  a 
true  bill  by  one  of  the  body  as  foreman,  that  is  suffi- 
cient to  show  the  appointment  of  a  foreman.10 

SECTION   22.    FORM   OF   OATH   OF   GRAND   JURY. 

The  substance  of  the  oath  of  the  grand  jury  is,  that 
they  shall  diligently  inquire  into  and  true  present- 
ments make  of  all  such  matters  and  things  as  shall 
be  given  them  in  charge,  or  shall  otherwise  come  to 
their  knowledge  touching  their  present  service;  that 
they  shall  present  no  person  through  malice,  hatred 
or  ill-will;  nor  shall  they  leave  any  unpresented  through 
fear,  favor  or  affection,  or  for  any  fee  or  reward,  or 
for  any  hope  or  promise  thereof ;  but  in  all  presentments 
they  shall  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  their 
skill  and  understanding.11 

The  oath  is  administered  to  the  foreman  alone; 

•  Allen  vs.  People,  77  HI.,  485.  State     vs.     Gonge,     12     Lea 

10  Hughes'    Cr.    Law,    Sec.    2682;  (Tenn.)  132. 

Yates  vs.  People,  38  111.,  532;  »  111.  Stat.,  Chap.  78,  Sec.  18,  title 

Jurors. 

Vol.  X.— 15. 
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after  which  the  other  jurors  are  sworn  to  well  and 
truly  keep  and  observe,  on  their  parts,  the  oath  taken 
by  their  foreman. 

SECTION  23.    COURT  CHARGING  GRAND  JURY. 

The  grand  jury  having  been  thus  duly  impaneled 
and  sworn,  the  court  then  charges  them  in  a  general 
way  in  reference  to  their  duties  and  deliberations. 
And  the  court  shall  designate  an  officer  to  attend  upon 
their  sessions. 

On  their  retirement  to  a  room  provided  for  them 
they  usually  appoint  one  of  their  number  as  clerk  to 
take  minutes  of  their  proceedings  to  be  delivered  to 
the  prosecuting  attorney,  whose  duty  it  is  to  draw 
indictments  when  requested  by  the  grand  jury. 

SECTION    24.    CLERK    OF    GRAND    JURY,    DUTIES. 

The  clerk  of  the  grand  jury  in  taking  the  minutes 
of  their  proceedings  simply  notes  down  in  brief  form 
the  full  names  of  all  persons  accused,  the  names  and 
addresses  of  all  witnesses  and  persons  injured  or 
killed;  the  description  and  ownership  of  any  property 
involved  in  any  criminal  transaction;  whether  owned 
by  one  or  more  persons,  or  whether  the  property  is  an 
estate  of  some  deceased  person,  and  the  name  of  the 
administrator  or  executor;  the  name  of  any  corporation 
that  may  be  involved  as  defendant  or  owner  of 
property,  and  in  general  such  other  facts  and  circum- 
stances as  may  be  of  assistance  to  the  state's  attorney 
hi  drawing  indictments. 

SECTION  25.    FOREMAN'S  DUTIES. 

The  foreman  of  the  grand  jury  is  the  presiding 
officer  of  that  body;  he  is  authorized  to  swear  the 
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witnesses  who  appear  before  them,  and  on  the  finding 
of  an  indictment  shall  indorse  on  the  back  of  it,  "a 
true  bill,"  and  sign  his  name  as  foreman  on  the  back 
of  the  indictment,  and  also  note  thereon  the  names 
of  all  the  witnesses  upon  whose  testimony  the  indict- 
ment is  found.  The  matter  of  indorsing  the  indict- 
ment a  true  bill  is  indispensable,12  but  it  is  immaterial 
on  what  part  of  the  indictment  the  foreman's  name 
appears.13  The  failure  of  the  foreman  to  write  his 
name  on  the  indictment  by  his  official  character  as 
foreman  will  not  render  the  indictment  defective;  his 
name  merely  is  sufficient,  for  the  reason  that  the  record 
shows  he  is  foreman.14  It  is  also  indispensable  that 
the  names  of  the  witnesses  upon  whose  testimony  the 
indictment  was  found  shall  be  indorsed  on  the  indict- 
ment.15 

SECTION  26.    EXAMINATION  OF  WITNESSES  BEFORE 
GRAND  JURY. 

The  foreman  or  any  of  the  jurors  may  examine  the 
witnesses  appearing  before  them,  and  if  necessary  they 
may  ask  the  states'  attorney  to  assist  them  in  such 
examination;  and  it  is  the  duty  of  the  state's  attorney 
to  advise  them  on  matters  of  law  if  they  desire  informa- 
tion in  that  respect.  But  the  state's  attorney  cannot 
lawfully  take  part  in  the  deliberations  of  that  body.18 

SECTION  27.     STRANGERS  NOT  ALLOWED  WITH  GRAND 

JURY. 

No  one  but  the  grand  jurors  themselves  should 
be  allowed  in  the  presence  of  that  body  during  their 

u  Nomaque     vs.     People,     Breese  236;  Parks  vs.  State,  20  Neb., 

(111.),  148;   State  vs.  Bowman,  519. 

103  Ind.,  69.  w  Com.  vs.  Brady,  126  Pa.  St.,  199; 

18  State  vs.  Bowman,  103  Ind.,  69;  State  vs.  Aleck,  41  La.,  83; 

Blume  vs.  State,  154  Ind.,  343.  Shoop  vs.  People,  45  111.  App., 

"  Hughes'  Cr.  Law,  Sec.  2686.  110;  Hughes^  Cr.  Law  Sec. 

"  Andrews  vs.  People,  117  111.,  199;  2692. 

Bartley    vs.    People,    156    111., 
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deliberations;  for  if  a  stranger  or  any  unauthorized 
person  is  allowed  to  mingle  with  them  and  take  part 
in  their  proceedings,  or  in  any  manner  influence  them 
in  their  deliberations  in  the  finding  of  an  indictment, 
the  indictment  will  be  invalid.17  The  practice  has 
been  permitted,  however,  of  allowing  stenographers 
to  be  and  remain  before  the  grand  jury  during  the 
examinations  of  witnesses,  for  the  purpose  of  noting 
their  testimony,  and  this  practice  has  been  held  not 
improper  in  the  absence  of  anything  showing  prejudice 
to  the  rights  of  any  one  indicted.18 

SECTION  28.    OFFICER  TO  SERVE  SUBPOENAS. 

It  is  the  duty  of  the  sheriff  under  the  direction  of 
the  court  to  appoint  a  sufficient  number  of  bailiffs 
to  serve  grand  jury  subpoenas  on  witnesses,  from  time 
to  time,  in  the  course  of  their  proceedings. 

SECTION  29.    GRAND  JURY  PROCEEDINGS  SECRET. 

The  grand  jury  are  required  to  conduct  their 
proceedings  and  deliberations  secretly;  they  hear  the 
evidence  of  witnesses  on  behalf  of  the  prosecution 
only,  for  the  reason  that  the  finding  of  an  indictment 
is  only  of  the  nature  of  an  inquiry  or  accusation,  which 
is  afterwards  to  be  tried  and  determined.19  An  accused 
person  cannot  produce  witnesses  before  the  grand  jury, 
nor  present  any  evidence  whatever  to  that  body;  nor 
can  he  be  compelled  to  appear  himself  as  a  witness.20 

SECTION  30.    PRESENTING  MATTERS  TO  GRAND  JURY. 

Criminal  matters  presented  for  the  consideration 
of  the  grand  jury  come  from  several  sources,  mainly 

17  Hughes'    Cr.    Law,    Sec.    6494;  »  4  Blackstone  Com.,  302. 

State  vs.  Clough,  49  Me.,  573;  *>  U.  S.  vs.  Edgarton,  80  Fed.,  374; 

State  vs.  Fertig,  98  Iowa,  139.  State   vs.    Hamlin,   47   Conn., 

18  State  vs.  Bates,  148  Ind.,  610;  95;   Boone  vs.  People,  148  111., 

State  vs.  Brewster,  70  Vt.,  341;  440^449  (compelling  accused  to 

Contra:  State  vs.  Bowman,  90  testify). 

Me.,  363. 
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from  magistrates  or  justices  by  binding  or  committing 
accused  persons;  those  matters  to  which  the  attention 
of  the  grand  jury  is  called  by  the  court;  matters  pre- 
sented by  the  state's  attorney;  from  coroner's  proceed- 
ings; and  matters  within  the  knowledge  of  the  grand 
jurors  themselves.21  The  grand  jury  make  reports 
of  their  findings  to  the  court  from  time  to  time  during 
their  deliberations,  suiting  their  convenience.  All 
indictments  found  by  them  must  be  returned  and  pre- 
sented to  the  court — in  open  court,22  and  if  the  record 
of  the  court  fails  to  show  that  an  indictment  was  re- 
turned by  the  grand  jury  in  open  court,  it  will  be  of 
no  force.23 

SECTION    31.    COURTS     AUTHORIZED    TO    EMPANEL 
GRAND  JURIES. 

Trial  courts  of  general  and  limited  jurisdiction, 
as  well  as  courts  of  review,  exist  in  the  several  states, 
all  created  on  the  same  general  plan,  as  provided  by 
the  constitutions  and  statutes  of  the  respective  states, 
and  likewise  of  the  government  of  the  United  States. 
Justices  of  the  peace  and  magistrate  courts  are  the 
most  inferior,  being  extremely  limited  in  their  jurisdic- 
tion. The  trial  courts  of  general  jurisdiction  are 
generally  authorized  and  empowered  to  empanel 
grand  juries  and  try  all  grades  of  criminal  causes. 
In  Illinois,  for  instance,  each  county  has  a  circuit 
court  of  general  jurisdiction,  including  criminal  causes; 
and  each  of  these  courts  is  therefore  authorized  and 
empowered  to  organize  a  grand  jury — except  Cook 
County,  in  which  a  criminal  court  of  general  jurisdic- 
tion exists,  having  been  created  under  a  special  pro- 

11  Hughes'    Cr.    Law,    Sec.    2696;  65  111.,  302;    Sullivan  vs.  Peo- 

Com.  vs.  Green,   126  Pa.  St.,  pie,  156  111.,  95. 

531.  *  Kelly  vs.  State,  39  111.,  158;  Epps 

«  Brotherton  vs.  People,  75  N.  Y.,  vs.  State,  102  Ind.,  539. 
159;    Aylesworth  vs.   People, 
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vision  of  the  constitution,  and  it  is  authorized  to  em- 
panel a  grand  jury  in  that  county  instead  of  the  cir- 
cuit court. 

SECTION  32.    COURTS  AUTHORIZED  TO  TRY  MISDE- 
MEANORS. 

In  each  county  there  is  a  county  court  with 
limited  jurisdiction  in  both  civil  and  criminal  matters. 
The  county  courts  are  authorized  to  try  criminal  cases 
upon  information,  of  the  grade  of  misdemeanors  only. 
And  indictments  for  misdemeanors  may  be  transferred 
from  the  circuit  courts  to  the  county  courts  in  the 
respective  counties,  for  trial,  except  in  Cook  County; 
and  the  cases  thus  transferred  by  proper  order  of  the 
court  shall  be  tried  as  though  originally  commenced 
in  those  courts  by  the  filing  of  informations.  The 
municipal  court  of  the  city  of  Chicago  is  a  court  of 
limited  criminal  as  well  as  civil  jurisdiction.  In- 
formations for  misdemeanors  may  be  filed  in  that 
court  the  same  as  in  the  county  courts.  The  said 
municipal  court  is  also  authorized  to  try  felony  cases 
when  properly  transferred  to  it  from  the  criminal 
court  of  Cook  County,  that  is,  any  felony  alleged  to 
have  been  committed  in  the  City  of  Chicago.  Justices 
of  the  peace  are  authorized  to  try  and  dispose  of  small 
misdemeanors  where  the  punishment  is  a  fine  only, 
not  exceeding  a  specified  amount;  in  Illinois  the  limit 
is  two  hundred  dollars.  Justices  of  the  peace  may  in- 
flict the  punishment  of  imprisonment  in  the  county 
jail  if  authorized  by  law. 

SECTION  33.    JURISDICTION,  WHAT  CONSTITUTES. 

Jurisdiction  is  the  power  to  hear  and  determine  a 
cause.24  Courts  can  take  jurisdiction  only  as  au- 

»•  Kelly  vs.  People,  115  111.,  589. 
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thorized  by  the  constitution  and  statutes,  not  even 
by  the  consent  of  the  parties  where  the  law  does  not 
give  the  court  jurisdiction  of  the  subject-matter.25 
Hence,  the  accused  cannot  waive  a  jury  in  a  felony 
case,  nor  can  he  waive  an  indictment — for  the  reason 
that  these  are  questions  going  to  the  jurisdiction  of 
the  court.26 

SECTION  34.     STATE  AND  FEDERAL  COURTS,  CONCUR- 
RENT JURISDICTION. 

There  are  some  criminal  offenses  the  state  courts 
may  take  jurisdiction  of  in  the  exercise  of  the  general 
police  power  though  punishable  under  the  laws  of  the 
federal  government,  such,  for  instance,  as  counter- 
feiting.27 And  where  these  courts  have  concurrent 
jurisdiction,  the  tribunal  which  first  gets  the  case  will 
hold  it  to  the  exclusion  of  the  other  until  its  duty  is 
fully  performed  and  the  jurisdiction  evoked  is  ex- 
hausted.28 The  rule  is,  that  so  long  as  the  federal 
government  has  not  declared  an  act  to  be  an  offense 
against  its  laws,  the  states  may  make  the  act  an 
offense  under  the  state  laws.  But  when  congress 
undertakes  to  legislate  and  covers  the  whole  subject, 
the  jurisdiction  of  the  state  courts  thereafter  is  at  an 
end.29 

SECTION  35.    OFFENSE  COMMENCED  IN  ONE  STATE. 

A  criminal  offense  may  be  commenced  in  one 
state  but  completed  in  another.  For  instance,  a 

»  Harris  vs.  People,  128   HI.,  591.  M  Hughes'    Cr.    Law,    Sec.    2575; 

*>  Morgan  vs.  People,  136  111.,  151;  Taylor  vs.  Taintor,    16  Wall. 

Harris  vs.  People,  128  111.,  585;  (U.  S.),  366;  Ex  parte  Baldwin, 

Ex  parte  Bain,  121  U.  S.,  1;  69     Iowa,     502;      State     vs. 

4  Blackstone  Com.,  349.  Chinault,  55  Kan.,  326. 

«  U.  S.  vs.  Cruickshank,  92  U.  S.,  w  Hughes'    Cr.    Law,    Sec.    2577; 

542;   Eells  vs.  People,  4  Scam.  State  vs.   Bradwell,  72  Miss., 

(111).,  512;   People  vs.  McDon-  535;     Moore    vs.    Illinois,    14 

nell,  80  Cal.,  285;   Hughes'  Cr.  How.  (U.  S.),  13. 
Law,  Sec.  2579. 
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fatal  stroke  may  be  given  or  poison  administered  in 
one  state  and  death  ensue  in  another;  in  such  state 
of  the  case  the  offender  shall  be  tried  by  the  court  of 
the  state  in  which  the  stroke  or  poison  was  given.30 
But  if  a  criminal  transaction  initiated  in  one  state 
was  intended  to  take  effect  in  another,  and  actually 
did  take  effect  as  intended,  then  the  court  of  the  latter 
state  has  jurisdiction.31  Of  course,  it  follows  from 
what  has  been  said,  that  a  court  of  one  county  has  no 
jurisdiction  to  indict  for  any  violation  committed  in 
another  county.32 

80  Stout  vs.  State,  76  Md.,  317;    1  8l  State  vs.  Morrow,  40  S.  C.,  221; 

Hale  P.  C.,  426;  Kirkham  vs.  Hughes'  Cr.   Law,  Sec.  2578. 

People,  170  111.,  12;   U.  S.  vs.  a  Buckrice  vs.  People,  110  111.,  32. 
Guiteau,  1  Mackey  (U.  S.),  498. 
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SECTION  36.    WHAT  is  AN  INDICTMENT. 

The  nature,  object,  and  validity  of  an  indictment 
is  the  next  subject  of  inquiry. 

An  indictment  is  a  written  accusation  presented 
by  a  grand  jury  under  oath  charging  one  or  more 
persons  with  a  criminal  offense.1  This  instrument  is 
composed  of  three  parts:  the  caption,  the  body,  and 
the  conclusion.  On  the  return  of  an  indictment  into 
open  court  by  a  grand  jury,  it  passes  into  the  rec- 
ord of  the  court  and  becomes  effectual;  it  requires  no 
further  authentication.2 

Constitutional  or  statutory  provisions  exist  giving 
the  caption  and  conclusion  of  an  indictment.  The 
constitution  of  Illinois  provides  that  "all  prosecutions 
shall  be  carried  on  in  the  name  of  the  people  of  the 
State  of  Illinois,  and  shall  conclude  against  the  peace 
and  dignity  of  the  same."3  Therefore,  an  indict- 
ment which  does  not  conclude  against  the  peace  and 
dignity  of  the  people  of  the  state  is  a  nullity.  The 
constitution  requires  that  such  shall  be  the  conclusion 
of  every  indictment.4  An  indictment  concluding  with 
the  words  "contrary  to  the  form  of  the  statute" 
indicates  a  prosecution  based  on  a  statute  and  not 
the  common  law.5 

1  Blackstone  Com.,  302.  «  Rice  vs.  State,  3  Heisk  (Tenn.), 

*  Hughes'    Cr.    Law,    Sec.    269;  215. 

State  vs.  Ivey,  100  N.  C.,  539;  •  Town   of   Paris   vs.   People,   27 

4  Blackstone  Com.,  301.  111.,  75. 

•  01.  Const.,  Art.  6,  Sec.  33. 
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The  caption  or  commencement  of  an  indictment 
is  not  a  part  of  the  count.  It  stands  for  each  count 
and  is  only  the  caption;  and  an  error  as  to  the  time 
stated  in  the  caption  does  not  vitiate  the  indictment.6 

SECTION  37.    CONSTITUTIONAL  REQUIREMENTS. 

In  all  criminal  prosecutions,  whether  the  charge 
is  presented  by  indictment  of  a  grand  jury  or  other- 
wise, the  accused  is  entitled  to  know  the  nature  and 
cause  of  the  accusation  and  to  have  a  copy  thereof.7 
The  purpose  of  the  constitutional  provision  is  to  secure 
to  the  accused  such  specific  designation  of  the  offense 
with  which  he  is  charged  as  will  enable  him  to  prepare 
for  his  defense;  in  other  words,  to  apprise  him  of  the 
nature  of  the  charge  preferred  against  him.  If  the 
indictment  fails  to  inform  the  accused  of  the  nature 
of  the  charge,  as  required  by  the  constitution,  he  shall 
not  be  required  to  plead  to  it.8  To  bring  an  indict- 
ment within  the  requirements  of  the  constitutional 
provision  it  must  specifically  state  an  offense,  and  this 
is  not  done  if  any  material  fact  essential  to  constitute 
the  crime  is  omitted.9  Moreover,  the  averments  of 
the  facts  must  be  direct  and  positive,  and  not  by 
inference.10  For  example,  an  indictment  in  alleging 
that  the  accused  knew,  at  the  tune  of  his  second 
marriage,  that  his  first  wife  was  living,  does  not  allege 
that  his  first  was  in  fact  living;  it  is  merely  inference.11 


•  Duncan  vs.  People,  1  Scam. 
(111.),  457;  George  vs.  People, 
167  111.,  417;  1  Bish.  Cr. 
Proc.,  Sec.  661;  Hughes'  Cr. 
Law,  Sec.  2754. 

7  111.  Const.,  1870,  Art.  2,  Sec.  9: 

8  Edwards  vs.  State,  27  Ark.,  493; 

West  vs.  People,  137  111.,  196; 
Loehr  vs.  People,  132  111.,  508; 
U.  S.  vs.  Simmons,  96  U.  S., 
362. 


9  Williams  vs.  People,  101  111.,  385. 

10  Pritchard    vs.    People,    149    111., 

50;  Dryer  vs.  People,  176  111., 
597. 

11  Pritchard    vs.    People,    149    111., 

50-54;  Dryer  vs.  People,  176 
111.,  597;  State  vs.  Paul,  69 
Me.,  215;  People  vs.  Crenshaw, 
46  Cal.,  65  (fails  to  allege 
a  murder). 
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SECTION  38.     IN  LANGUAGE  OF  THE  STATUTE  SUFFI- 
CIENT. 

As  a  general  rule,  the  statement  of  the  offense  in 
the  indictment  in  the  terms  and  language  of  the  statute 
defining  it,  or  so  plainly  that  the  nature  of  the  offense 
may  be  easily  understood,  is  sufficient.12  It  is  not 
necessary,  of  course,  that  the  exact  words  of  the  statute 
shall  be  used;  if  words  of  equivalent  meaning  are  used 
in  stating  the  offense,  that  is  sufficient.13  This  rule 
governs,  however,  only  where  the  statutory  definition 
sets  out  or  enumerates  all  of  the  essential  elements 
of  the  offense.  Some  statutes  do  not  define  or  de- 
scribe an  offense;  hence,  reference  must  be  had  to  the 
common  law  for  the  definition.  For  instance,  a  sta- 
tute relating  to  the  crime  against  nature,  is  as  follows : 
The  infamous  crime  against  nature,  either  with  man 
or  beast,  shall  subject  the  offender  to  punishment  by 
imprisonment  in  the  penitentiary  for  a  term  not  more 
than  ten  years.14  This  statute  does  not  define  the 
crime  at  all,  but  merely  refers  to  the  offense  as  defined 
by  the  common  law.  Other  instances  may  be  found 
in  the  statutes. 

SECTION  39.    STATUTORY  WORDS  INSUFFICIENT. 

Therefore,  in  an  indictment  on  a  statute — when 
the  language  of  the  statute  does  not  describe  it — the 
pleader  is  required  to  set  out  the  acts  or  facts  specific- 
ally to  apprise  the  accused  of  the  offense  with  which 
he  is  charged.15  It  is  not  sufficient  to  allege  the 

u  Loehr  vs.  People,  132  111.,  509;  N.  H.,  379;  2  McClain  Cr.  Law, 

Glower    vs.    Poeple,    204    111.,  Sec.  1273. 

170-174;     Bolen    vs.    People,  "  111.    Stat.,    Chap.    38,    Div.     1, 

184     111.,     339;      People     vs.  Sec.  47. 

Knowlton,  122  Cal.,  357.  "  Cochran  vs.  People,  175  111.,  34; 

13  Riggs  vs.  State,   104  Ind.,  261;  Johnson  vs.  People,  113  111.,  99; 

State  vs.  Guiton,  51  La.,  155;  West  vs.  People,  137  111.,  196; 

State     vs.     Dengolensky,     82  U.  S.  vs.  Simmons,  96  U.  S., 

Mo.,  45;    State  vs.  Diddle,  64  362. 
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offense  in  the  words  of  the  statute,  unless  those  words 
of  themselves,  fully  and  expressly,  and  without  any 
uncertainty,  set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished.16  So, 
when  the  subject-matter  of  the  indictment  cannot  be 
brought  within  the  meaning  of  the  statute  without 
the  aid  of  extrinsic  evidence,  it  is  then  necessary, 
besides  charging  the  offense  in  the  words  of  the  statute, 
to  aver  such  facts  and  circumstances  as  may  be  neces- 
sary to  bring  the  matter  within  it.17  Thus,  an  indict- 
ment which  charges  the  crime  of  embezzlement  in  the 
language  of  the  statute  is  not  sufficient,  in  that  it 
omits  the  fiduciary  character  of  the  accused.18 

SECTION  40.    ONLY  ONE  FELONY  IN  AN  INDICTMENT. 

Only  one  felony  can  be  charged  in  an  indictment. 
In  other  words,  separate  and  distinct  felonies  can  not 
be  joined  in  the  same  indictment.19  But  the  same 
felony  may  be  charged  in  different  ways  in  different 
counts  of  the  same  indictment.20  Thus,  an  indict- 
ment for  murder  may  charge  in  one  count  the  killing 
by  shooting  the  deceased  with  bullets,  and  in  another 
count  by  striking  him  on  the  head  with  a  gun.  It  is 
the  same  murder  charged  in  two  different  ways  in  two 
different  counts  of  the  same  indictment.21  According 
to  this  rule,  an  indictment  which  charges  the  forging 
of  three  different  receipts  of  three  different  persons 
to  the  same  document,  states  three  different  felonies, 
and  hence  is  bad  for  duplicity.22  So,  where  a  count 

»  TJ.  S.  vs.  Carll,  105  U.  S.,  611.  Glover  vs.  State,  109  Ind.,  391; 

17  State   vs.   West,    10  Tex.,   555;  Langford  vs.  People,  134  111., 

State  vs.   Bardwell,  72  Miss.,  450. 

535;  *  State    vs.    Jackson,    39  *>  Does  vs.  State,  125  Ind.,  205. 

Conn.,  229;    State  vs.  Mitchell  81  Guedel  vs.  People,  43  111.,  226. 

(W.  Va.),  35  S.  E.,  845.  *  Kolter  vs.  People,  150  111.,  441; 

18  Moore  vs.  People,  160  U.  S.,  268.  Tobin  vs.  People,  104  111.,  567. 

19  Kolter  vs.  People,  150  111.,  441; 
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in  an  indictment  or  information  charges  that  a  female 
was  taken  away  by  the  accused  for  prostitution  and 
concubinage,  it  charges  two  different  felonies.23  So 
an  indictment  charging  in  one  count  that  the  accused 
forged  and  uttered  an  instrument  is  bad,  in  that  it 
states  two  distinct  felonies.24 

SECTION  41 .    SEVERAL  FELONIES  IN  ONE  TRANSACTION. 

But  to  this  rule  there  is  an  exception.  Two  or 
more  felonies  may  be  joined  in  different  counts  in  the 
same  indictment  where  they  constitute  or  grow  out 
of  the  same  transaction.  Thus,  burglary  and  grand 
larceny  may  be  joined  in  different  counts  in-  the  same 
indictment  if  they  constitute  but  one  transaction;25 
likewise  embezzlement  and  larceny,  or  larceny  and 
receiving  stolen  property,  where  they  refer  to  one 
transaction.26  So,  where  several  articles  of  property 
are  stolen  at  the  same  time  and  place,  the  whole,  al- 
though belonging  to  different  owners,  may  be  em- 
braced in  one  count  of  the  indictment,  and  the  taking 
charged  as  one  offense.27  So,  administering  poison 
to  three  persons  at  the  same  time  by  the  same  act,  or 
murdering  two  or  more  persons  at  the  same  time  by 
the  same  act  may  be  stated  in  the  same  count  or  in- 
dictment.28 Also  where  a  statute  enumerates  several 
things  in  the  alternative,  it  is  usually  construed  but 
a  single  act  or  offense,  and  all  the  acts  so  enumerated 
may  be  stated  in  the  same  count  by  using  the  word 
and,  and  connecting29  the  several  acts  as  one.  So, 

83  State  vs.  Goodwin,  33  Kan.,  538.  M  Hughes'  Cr.  Law,  Sec.  2720;  Ben 

84  People  vs.  Van  Alstine,  57  Mich.,  vs.  State,  22  Ala.,  9. 

69.  »  Hughes'  Cr.  Law,  Sec.  2721; 

M  Speers  vs.  Com.,  17  Gratt.  (Va.),  Blemer  vs.  People,  76  111.,  271; 

570.  Seacord  vs.  People,  121  111., 

»  Waters  vs.  People,  104  111.,  546.  629;  Bradley  vs.  State,  20 

»  Waters  vs.  People,  104  111.,  547;  Pla.,  738. 

State  vs.  Hennessey,  23  Ohio 

St.,  339. 
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on  the  same  principle,  a  felony  and  misdemeanor  may 
be  joined  in  the  same  indictment  in  different  counts, 
though  based  on  different  statutes,  but  all  the  counts 
must  relate  to  the  same  transaction.30 

SECTION    42.    DISTINCT    MISDEMEANORS    MAY     BE 

JOINED. 

Several  separate  and  distinct  offenses  may  be 
joined  in  the  same  indictment  in  different  counts  where 
they  are  all  misdemeanors  of  like  kind  or  character 
against  the  same  person,  such,  for  instance,  as  several 
distinct,  unlawful  sales  of  intoxicating  liquors.31  It 
has  always  been  recognized  as  proper  practice  to 
unite  cognate  offenses  in  the  same  indictment  when 
they  are  misdemeanors.32 

SECTION  43.    NAME  OF  THE  ACCUSED  OR  OTHERS. 

The  accused  should  be  indicted  by  his  full  name, 
John  Smith  instead  of  initials  J.  Smith;  but  he  may 
be  indicted  under  any  other  name  by  which  he  is  well 
known.  If  the  accused  is  quite  as  well  known  by  the 
name  of  Jack  Smith  then  he  may  be  indicted  by  that 
name.  If  the  accused  is  a  stranger  and  his  name 
cannot  be  ascertained,  then  he  may  be  indicted  by 
the  best  description  possible  to  be  had,  but  whose 
name  is  to  the  grand  jurors  unknown.  The  middle 
name  of  the  accused,  or  of  the  person  assaulted  or 
killed,  or  of  the  owner  of  property  alleged  to  have 
been  stolen  or  otherwise  involved,  is  of  no  importance, 
for  the  reason  that  the  law  does  not  regard  it  as  a  part 

10  Herman  vs.  People,  131  HI.,  594;  «  Hughes'    Cr.    Law,    Sec.    2714; 

George  vs.  People,  167  HI.,  417;  State  vs.  Skinner,  34  Kan.,  256; 

Thompson  vs.  People,  113  111.,  Kettler   vs.    People,   221    111., 

531;  Lyons  vs.  People,  68  111.,  221-227. 

271;     Glover   vs.    State,    109  M  State  vs.  Took,  106  N.  0.,  736. 
Ind.,  391. 
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of  one's  name.33  The  use  of  initials  has  become  very 
general  instead  of  the  full  name,  and  if  a  judgment  is 
otherwise  free  from  error,  it  should  not  be  disturbed 
for  the  want  of  the  full  name  of  a  person  involved, 
either  as  defendant  or  otherwise.34  The  name  of  one 
assaulted  may  be  described  by  his  initials  when  he 
is  as  well  known  by  that  as  by  his  full  name.35  The 
prosecution  is  not  required  to  prove  the  name  of  the 
accused  unless  it  be  put  in  issue  by  a  plea  in  abate- 
ment, which  may  be  done  if  the  accused  desires  to 
raise  that  issue.36 

SECTION   44.    PLACE   WHERE    OFFENSE   COMMITTED. 

The  pleader,  in  drawing  an  indictment,  must  state 
the  place  where  it  is  said  the  crime  was  committed; 
but  alleging  that  it  was  committed  in  the  county,  in 
and  for  which  the  grand  jury  is  sitting,  and  acting, 
is  sufficient  without  any  particular  designation  of  the 
precise  locality.37  If  the  indictment  be  preceded  by 
the  proper  clause  stating  the  venue  or  place  in  the 
margin  in  the  usual  way,  then  the  statement  of  the 
county  in  the  body  of  the  indictment  may  be  by 
using  the  word  "said"  or  "aforesaid";  thus,  County 
of  Cook,  aforesaid,  or  county  aforesaid.38  But  where 
an  act  becomes  an  offense  only  when  done  in  some 
particular  place,  the  indictment  or  information  must 
state  the  particular  place,  otherwise  it  will  be  de- 
fective.39 

K  Miller  vs.   People,  39  111.,  463;  111.,    124;    State   vs.   Skinner, 

Gahan  vs.  People,  58  111.,  160;  76  Iowa,  147. 

Com.  vs.  Buckley,  145  Mass.,  *>  3  Greenl.  Ev  ,  Sees.  22-152. 

181;    Tucker  vs.   People,   122  S7  State  vs.  Sneed,  16  Lea  (Tenn.), 

111.,  583.  450;     Hughes'   Cr.    Law,   Sec. 

*  Little  vs.  People,  157  111.,  156;  2739. 

Thompson  vs.  State,  48  Ala.,  M  Hanrahan    vs.    People,    91    111., 

166.  144;  Noe  vs.  People,  39  111.,  97. 

«*  Hughes'    Cr.    Law,    Sec.    2747;  »  State  vs.  Turnbull,  78  Me.,  392. 
Vandennark    vs.    People,    47 
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SECTION   45.    WHEN   WAS   THE   CRIME   COMMITTED? 

The  indictment  must  state  that  the  offense  was 
committed  on  some  particular  day  within  the  statute 
of  limitations,  although  the  precise  day  is  not  material; 
any  day  within  the  statute  of  limitations  is  sufficient.40 
An  indictment  charging  that  the  offense  was  com- 
mitted "on  or  about"  a  certain  day  is  too  indefinite.41 
So,  an  indictment  which  states  an  offense  to  have  been 
committed  on  an  impossible  date  is  bad  and  may  be 
quashed.42  If  from  the  face  of  the  indictment  the 
offense  is  shown  to  have  been  barred  by  the  statute  of 
limitations,  it  may  be  quashed.43  In  determining 
the  sufficiency  of  an  indictment  the  court  will  assume 
the  date  alleged  in  it  is  the  proper  date.44  But  some 
courts  hold  the  contrary,  for  the  reason  that  the  case 
may  come  within  an  exception  contained  in  the 
statute,  such  as  if  the  accused  fled  from  justice.45 

SECTION  46.    TIME  AND  PLACE  MUST  BE  REPEATED. 

In  drawing  an  indictment  the  pleader  must  not 
only  state  the  time  and  place  of  the  offense  at  the 
beginning  of  the  body  of  the  count,  but  must  repeat 
the  same  immediately  in  connection  with  every  suc- 
ceeding issuable  and  triable  fact;  if  this  is  not  done 
the  indictment  will  be  fatally  defective.  Thus,  an 
indictment  which  alleges  that  the  accused,  naming 
him,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-eight, 
at  and  in  the  County  of  Saline  aforesaid,  intoxicating 
liquor  to  one  Richard  Chaney,  who  was  in  the  habit 

*  Whitesides    vs.    People,    Breese  *  Garrison  vs.  People,  87  HI.,  97; 

(HI.),  21;    State  vs.  Fenlason,  Lamkin  vs.  People,  94  111.,  503. 

79  Me.,  117;  Kettles  vs.  People,  «  Dryer  vs.  People,  176  HI.,  590. 

221  HI.,  221-228.  «  U.  S.  vs.  Cook,  17  Wall.  (U.  S.), 

M  Morgan  vs.  State,   13  Fla.,  671;  168;     Howard    vs.    State,    18 

Hughes'  Cr.   Law,  Sec.  2725.  Ind.,  492;    Hughes'  Cr.  Law. 

*  Murphy  vs.  State,  106  Ind.,  96.  Sec.  2732. 
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of  getting  intoxicated,  unlawfully  did  then  and  there 
sell,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and 
dignity  of  the  said  people  of  the  State  of  Illinois,  is 
fatally  defective,  in  that  it  fails  to  repeat  the  time  and 
place  in  connection  with  the  averment  of  '  'who  was  in 
the  habit  of  getting  intoxicated."  The  indictment 
does  not  state  when  nor  where  the  person  was  in 
the  habit  of  getting  intoxicated.  The  averment  who 
was  in  the  habit  of  getting  intoxicated  is  too  general 
and  uncertain.46  The  repeating  of  the  time  and 
place  thus  required  by  this  rule  is  usually  done  by 
the  use  of  the  words  "then  and  there, "  instead  of 
actually  repeating  the  day  and  county  as  in  the  first 
part  of  the  count. 

SECTION  47.    OWNERSHIP  OF  PROPERTY  INVOLVED. 

In  all  cases  where  property  is  involved  in  a 
criminal  cause,  such  as  larceny  and  the  like,  the  name 
of  the  owner  or  owners  must  be  averred  in  the  indict- 
ment; if  owned  by  several  persons  composing  a  private 
firm,  the  names  of  all  the  members  of  the  firm  must 
be  stated;  if  owned  by  a  corporation,  the  legal  name 
of  the  corporation  must  be  set  out;  if  the  property  is 
an  estate  of  some  deceased  person,  the  executor  or 
administrator  is  the  owner.47 

An  indictment  alleging  that  the  property  in  ques- 
tion was  owned  by  the  American  Merchants  Express 
Company  is  not  sufficient,  in  that  it  fails  to  state 
whether  that  company  was  or  is  a  corporation.48 

48  Weideman  vs.  People,  92  111.,  314;  47  Ind.,  129. 

Jackson  vs.  People,  18  111.,  269;  a  Staaden  vs.  People,  82  111.,  434 

Bobel  vs.  People,  173  111.,  26;  (several  persons  not  incorpor- 

Hughes'   Cr.   Law,   Sec.   2726;  ated);      Wallace     vs.     People, 

2  McClain  Cr.  Law,  Sec.  1262;  63    111.,    452;     McCowan    vs. 

Smith    vs.    State    (Tex.    Cr.),  State,  58  Arkv  17. 

49  S.  W.,  373;  Zeizer  vs.  State,  *»  Wallace  vs.  People,  63  111.,  452. 

Vol.  X.— 16. 
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The  owner  of  property  involved  in  a  criminal 
cause  may  be  the  actual  or  general  owner,  or  the 
special  owner.  For  example,  if  the  property  was 
stolen  from  a  common  carrier  which  had  charge  of  it 
for  the  actual  owner,  the  indictment  may  allege  the 
ownership  to  be  in  the  common  carrier,  or  in  the  gen- 
eral or  actual  owner,  or  in  each  in  different  counts ;  that 
is,  in  one  count  aver  that  the  common  carrier  is  the 
owner  and  in  another  count  state  the  ownership  to  be 
in  the  actual  owner.49 

In  burglary  the  ownership  of  the  premises  may  be 
laid  in  the  occupant  or  tenant.50  A  tenant  occupying 
premises  is  the  owner  thereof  within  the  meaning  of 
the  criminal  law.51 

SECTION  48.    DESCRIPTION   OF  THE   OFFENSE — SUR- 
PLUSAGE. 

The  pleader  should  not  use  any  unnecessary 
words  in  stating  the  offense;  but  if  he  does  do  so  that 
will  not  necessarily  vitiate  the  indictment.  Any 
words  used  in  describing  the  offense  which  are  not 
part  of  the  statutory  description  of  the  crime  may  be 
treated  as  surplusage.52  Thus,  under  a  statute  which 
provides  that  "if  any  person  shall  unlawfully  -  know 
and  abuse  any  female  child  under  the  age  of  ten  years, 
he  shall  be  punished  by  imprisonment  in  the  state 
prison  for  life,"  an  information  charging  that  the 
accused,  "with  force  and  against  her  will,  did  ravish 
and  carnally  know"  the  child,  instead  of  charging  in 

48  Murphy  vs.  People,  104  111.,  534;  «  Winslow  vs.  State,  26  Neb.,  308; 

State  vs.  Gorham,  55  N.  H.,  State  vs.  Lee,  95  Iowa,   427. 

156;    State  vs.  O'Connell,  144  «  State  vs.  Shenton,  22  Minn.,  311; 

Mo.,  387.  State  vs.  Hatch,  94  Me.,  58; 

*  Smith  vs.   People,   115   111.,  20;  Sutton   vs.   People,    145    111., 

Hale  vs.  State,  122  Ala.,  85;  286;     Hughes'   Cr.   Law,   Sec. 

Flannagan     vs.     People,     214  2722. 

111.,  170. 
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the  language  of  the  statute,  did  unlawfully  know  and 
abuse,  sufficiently  states  the  offense.  The  words 
"with  force  and  against  her  will"  may  be  treated  as 
surplusage;  they  are  no  part  of  the  statutory  descrip- 
tion of  the  offense.53  But  the  description  of  the  offense 
as  a  crime  must  not  be  confused  with  the  description 
of  property,  money,  premises,  instrument  or  thing  in- 
volved in  a  criminal  transaction.  Because  the  gen- 
eral rule  is  that  descriptive  averments  of  this  character 
must  be  proved  as  laid.  If  the  indictment  charges 
the  stealing  of  a  black  hat,  the  evidence  must  prove 
a  black  hat  and  not  a  hat  of  some  other  color;  if  of  a 
gold  coin  of  the  denomination  of  one  dollar,  the  evi- 
dence must  be  a  gold  coin  of  that  denomination  and 
not  a  silver  coin.54 

SECTION  49.    DESCRIPTION  OF  PROPERTY,  MONEY. 

In  describing  property  in  an  indictment,  a  de- 
tail description  as  to  color,  kind,  quality  and  the 
like  is  not  required;  but  if  such  description  is  given  it 
cannot  be  treated  as  surplusage.  The  description 
may  be  very  general.  Thus  an  indictment  charging 
the  stealing  of  "four  pairs  of  shoes"  is  sufficient;55 
or  the  stealing  of  one  hog,  or  one  cow  is  sufficient.6' 
So  in  an  indictment  for  the  stealing  of  money,  describing 
it  as  "twelve  five  dollar  and  one  ten  dollar  notes," 
to-wit,  United  States  promissory  or  bank  notes  of  the 
value  of  seventy  dollars  is  sufficient.57  But  a  general 
description  of  the  money  as  "one  hundred  dollars" 
is  plainly  not  sufficient  without  a  reason  being  stated 

a  Hughes'    Cr.    Law,    Sec.    2722;  «  State   vs.   Curtis,   44   La.,   320; 

State  vs.  Erickson,  45  Wis.,86;  Powell  vs.  State,  88  Ga.,  32. 

Eggart  vs.  State,  40  Fla.,  527.  K  People  vs.  Standford,  64  Cal.,  27; 

*«  Bromley  vs.  People,  150  111.,  302;  State  vs.  Crow,  107  Mo.,  341. 

Waters  vs.  State,  53  Ga.,  567;  *7  Bell    vs.    State,    41    Ga.,    589; 

3  Greenl.  Ev.,  Sec.  10;   Black  State  vs.  Boyce,  65  Ark.,  82. 

vs.  State,  57  Ind.,  109. 
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in  the  indictment  for  a  better  description.58  An  in- 
dictment charging  the  stealing  of  coin  should  describe 
the  coin  as  so  many  pieces  of  gold  or  silver  money, 
giving  the  name  or  denomination.  But  where  the 
description  is  unknown  then  a  general  description 
will  answer,  such  as  so  many  dollars  in  specie,  coin  of 
the  United  States,  the  denomination  and  description 
of  which  is  to  the  grand  jury  unknown.59 

SECTION  50.    EXCEPTIONS  IN  STATUTE  TO  BE  NEGA- 
TIVED. 

A  statute  defining  a  crime  may  contain  an  excep- 
tion. This  exception  must  sometimes  be  noticed  in 
describing  the  offense  in  an  indictment.  If  the  excep- 
tion is  embodied  in  the  same  clause  which  defines  the 
crime,  then  it  is  necessary  to  negative  the  exception 
in  describing  the  offense  in  the  indictment.60  But  if 
the  exception  is  not  embraced  in  the  same  clause 
defining  the  offense,  and  in  no  manner  connected 
with  it  by  any  words  of  reference,  it  need  not  be 
negatived,  for  in  that  case  it  is  no  part  of  the  descrip- 
tion of  the  offense  as  defined  by  the  statute;  it  is  a 
matter  of  defense.  In  such  case  if  the  accused  con- 
tends that  he  comes  within  the  exception  he  must 
present  it  in  his  defense.61  In  stating  an  exception 
when  required  to  do  so  in  describing  the  offense,  the 
pleader  is  not  compelled  to  use  the  exact  words  of  the 
proviso  or  exception;  equivalent  words  are  sufficient.62 

88  Barton  vs.  State,  29  Ark.,  68;  Sokel  vs.  People,  212  111.,  238- 

Brown  vs.  People,  173  111.,  37;  245;    U.  S.  vs.  Cook,  17  Wall. 

Jackson    vs.    State,    34    Tex.  (U.  S.),  168. 

Cr.,  90.  «  U.  S.  vs.  Cook,  17  Wall.  (U.  S.), 

"  Lord  vs.  State,  20  N.  H.,  404;  168;  Dryer  vs.  People,  188  111., 

Crocker  vs.  State,  47  Ala.,  53;  44;    Sokel  vs.  People,  212  111., 

People  vs.  Ball,  14  Cal.,  101;  238-245;     State    vs.    Albany, 

State  vs.  Rush,  95  Mo.,  199.  29  Vt.    66. 

80  Beasley  vs.  People,  89  111.,  577;  •»  Beasley  vs.  People,  89  111.,  577. 
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SECTION  51.  SUMMARIZING  CLAUSE. 
The  old  common  law  form  of  precedents  of  in- 
dictments requires  a  formal  clause  summing  up  the 
offense,  substantially  as  follows:  "And  so  the  grand 
jurors  aforesaid,  upon  their  oaths,  aforesaid,  do  say, 
that  the  said  John  Smith  did  commit  wilful  perjury, 
contrary,"  and  so  forth.  But  under  modern  practice 
this  summing  up  is  not  regarded  as  material  and  is 
considered  as  surplusage.63 

SECTION    52.    VERBAL    INACCURACIES,    AMBIGUITIES. 

Verbal  inaccuracies  or  wrong  spelling  of  words 
which  do  not  affect  the  sense  are  not  material.  And 
even  where  the  sense  or  word  seems  ambiguous,  this 
will  not  render  the  indictment  bad  if  it  is  sufficiently 
shown  by  the  context  in  what  sense  the  word  or  phrase 
was  intended  to  be  used.64  But  sometimes  the  omis- 
sion of  a  word  or  even  a  letter  in  a  word  which  is  es- 
sential to  the  description  of  an  offense  may  prove 
fatal.  Thus,  in  describing  the  offense,  omitting  the 
letter  "n"  in  larceny  renders  the  indictment  bad.65 

SECTION  53.    CRIMINAL  INTENT,  KNOWLEDGE. 

Intent  is  generally  an  element  of  a  criminal  offense 
and  must  be  averred  in  the  indictment;  this  is  usually 
done  by  using  the  words  of  the  statutory  or  common 
law  definition  indicating  the  intent.  For  instance, 
if  the  words  wilfully  and  corruptly  are  used  in  de- 
scribing the  offense,  these  words  should  be  used  in 
stating  the  crime  in  the  indictment,  otherwise  the  in- 

*  Hughes'    Cr.    Law,    Sec.    2755;  State  vs.  Halida,  28  W.  Va., 

Hawley  vs.  Com.,  78  Va.,  847;  499;   State  vs.  Lucus,  147  Mo., 

Henderson  vs.  People,  117  111.,  70. 

265;    See   Palmer  vs.   People,  M  People  vs.  St.  Clair,  56  Cal.,  406; 

138  111.,  363.  Hughes'  Cr.  Law,  Sec.  2748. 
Hughes'    Cr.    Law,    Sec.    2748; 
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dictment  will  be  bad  and  may  be  quashed.66  So,  if 
the  word  unlawfully  is  used  in  the  statute  as  descrip- 
tive of  the  crime,  an  indictment  which  omits  to  use 
that  word  in  describing  the  offense  is  bad.67  The 
criminal  intent  is  sometimes  indicated  in  the  definition 
of  the  crime  by  the  phrase  "with  intent."  These 
words  are  material  to  make  a  good  indictment,  when 
they  are  used  in  the  statutory  description.68 

Knowledge  is  sometimes  made  an  element  of  a 
crime;  for  instance,  it  is  a  criminal  offense  to  know- 
ingly buy  or  receive  stolen  property.  The  word 
knowingly  is  essential  in  the  description  of  the  offense 
in  the  indictment.69  But  of  course  if  an  offense  con- 
sists merely  of  the  doing  of  some  forbidden  act,  irre- 
spective of  intent  or  motive,  then  the  indictment  is 
not  required  to  state  any  intent. 

SECTION  54.    AMENDMENTS  NOT  ALLOWED. 

Imperfections  of  indictments  cannot  be  cured 
by  amendment  either  at  common  law  or  by  statute. 
Blacks  tone  says:  None  of  the  statutes  of  jeofails 
for  amendments  of  error  extend  to  indictments  or 
proceedings  in  criminal  causes.70  The  accused  must 
be  tried,  if  at  all,  upon  the  indictment  as  it  was  pre- 
sented by  the  grand  jury.71  In  some  states,  however, 
amendments  to  indictments  are  permitted  by  statute 
as  to  matters  of  form  but  not  of  substance.72  The 
only  way  to  remedy  substantial  defects  in  an  indict- 

88  Jones  vs.  People,  1  Scam.  (111.),  Grayson  vs.  State,  37  Tex.,  228; 

477;    Wickersham  vs.  People,  Harris  vs.  State,  34  Mo.,  347. 

1  Scam.  (111.),  129;    Com.  vs.  «9  Boyd  vs.  Com.,  77  Va.,  54. 

Turner,     8     Bush     (Ky.),     1.  »  Blackstone  Com.,  376. 

(Wilfully.)  "  Patrick  vs.  People,  132  111.,  533. 

•7  Ter.  vs.  Miera,  1N.M.,571;  State  "Hughes'  Cr.  Law,  Sec.  2761; 

vs.  Lutterloh,  22  Tex.,  210.  State  vs.  McCarty,  17  R.  I., 

88  State  vs.  Child,  42  Kan.,  611;  370;  State  vs.  Minford,  64 

Hess  vs.  State,  45  N.  J.,  445;  N.  Y.,  518. 
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ment  is  to  resubmit  the  case  to  the  same  grand  jury, 
if  in  session,  or  to  some  future  one  for  a  new  indict- 
ment. And  of  course  the  witnesses  must  be  recalled 
and  examined  for  that  purpose.73 

SECTION  55.    AMENDMENTS  ALLOWED,  WHEN. 

By  the  common  law  imperfections  in  informations 
and  complaints  may  be  cured  by  amendment,  on  ap- 
plication to  the  court;  this  practice  is  permitted  for 
the  reason  that  the  presentment  is  by  one  person  only. 
If  an  indictment  could  be  amended  it  would  not  be  an 
indictment  of  a  grand  jury.  That  body  might  refuse 
to  present  the  pleading  in  its  amended  form. 

A  complaint  is  that  form  of  criminal  procedure  us- 
ually resorted  to  in  prosecutions  before  magistrates  and 
justices  of  the  peace.  The  same  technical  precision  is 
not  required  of  a  complaint  before  these  inferior  courts 
as  is  required  in  courts  of  record.74  But  a  complaint 
must  set  out  an  offense  in  substance  at  least,  other- 
wise it  could  not  be  the  basis  of  a  warrant.  The  filing 
of  a  complaint  which  substantially  states  an  offense 
is  the  only  means  of  giving  the  magistrate  or  justice 
jurisdiction.75 

SECTION  56.     MOTION  TO  QUASH  OR  DEMUR. 

Although  the  defendant  may  plead  to  and  go  to 
trial  on  a  defective  indictment  or  information  if  he 
chooses,  yet  he  is  not  bound  to  do  so.  He  may, 
before  pleading,  enter  his  motion  to  quash  the  indict- 
ment, or  he  may  demur  thereto,  according  to  the  prac- 
tice prevailing  in  the  respective  jurisdictions.  In  the 
state  courts  the  former  practice  generally  prevails; 

73  Hughes'  Or.  Law,  Sec.  2762.  "  Bigham  vs.  State,  59  Miss.,  530; 

74  Truitt  vs.   People,  88  III.,  521.  Hughes'  Cr.  Law,  Sec.  2782. 
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but  in  the  federal  courts  the  practice  is  to  demur  to 
the  indictment.  A  motion  to  quash  is  also  the  proper 
practice  in  the  federal  courts  where  the  objections 
do  not  appear  in  or  on  the  indictment,  but  rather  to 
some  unlawful  method  of  finding  the  indictment 
which  must  be  presented  to  the  court  by  affidavit. 

SECTION   57.    How   AND   WHEN   MAKE   MOTION   TO 

QUASH. 

In  the  absence  of  a  statute  on  the  subject,  a 
motion  to  quash  an  indictment  or  information  may 
be  made  orally  or  in  writing;  but  the  better  practice 
is  to  reduce  it  to  writing.  And  this  motion  should  be 
made  before  pleading  to  the  indictment  or  information. 
But  the  court  will  permit  the  accused  to  withdraw 
his  plea  for  the  purpose  of  interposing  the  motion; 
but  this  is  discretionary  with  the  court.76  The  court 
may,  upon  quashing  an  indictment  or  information, 
detain  the  defendant  for  further  proceedings  against  him. 
This  may  be  by  requiring  him  to  give  bail  for  his  ap- 
pearance at  the  same  or  a  future  term  of  the  court. 

SECTION  58.    GROUNDS  FOR  QUASHING  INDICTMENT. 

In  presenting  a  motion  to  quash,  the  usual  reasons 
are  because  of  the  imperfections  of  the  indictment  in 
either  form  or  substance.  If  an  indictment  is  so  de- 
fective that  it  fails  to  charge  an  offense,  it  should,  of 
course,  be  quashed;  or  if  it  omits  any  one  or  more  of 
the  material  facts  or  elements  necessary  to  constitute 
the  offense,  the  court  should  sustain  the  motion  to 
quash.  But  there  are  other  grounds  for  quashing 
besides  the  imperfections  appearing  in  or  on  the  in- 

78  People  vs.  Lewis,  64  Cal.,  401;  State 
vs.  Van  Nice,  7  S.  Dak.,  104. 
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dictment.  It  may  be  perfect  in  form  and  substance 
and  still  there  may  be  good  reasons  for  quashing. 
For  instance,  the  compelling  of  the  defendant  to 
testify  in  his  own  case  before  the  grand  jury  being 
violative  of  his  constitutional  right,  is  ground  for 
quashing  the  indictment.  The  constitution  provides 
that  "no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself.77  An  indict- 
ment, though  perfect  on  its  face,  may  be  quashed  if 
no  evidence  was  presented  to  the  grand  jury  upon 
which  to  base  it,78  or  if  based  upon  testimony  of  wit- 
nesses not  sworn,  or  upon  the  testimony  of  incom- 
petent witnesses.79  That  twelve  of  the  grand  jurors 
did  not  concur  in  finding  the  indictment  is  good 
ground  to  quash.  But  the  testimony  of  grand  jurors 
is  not  competent  to  prove  that  fact;  they  cannot  im- 
peach their  own  act  in  finding  the  indictment.80  So 
an  indictment  should  be  quashed  if  the  names  of  the 
witnesses  upon  whose  testimony  it  was  found  are  not 
indorsed  thereon.  If  an  indictment  contains  one 
good  count,  the  court  will  properly  overrule  the  motion 
to  quash  it  may  contain  several  bad  counts.81 

SECTION   59.    PROSECUTIONS   BY   INFORMATION  AND 

COMPLAINT. 

Criminal  causes  may  be  commenced  by  informa- 
tion as  well  as  by  indictment.  This  form  of  criminal 
pleading  differs  from  an  indictment  in  that  the  in- 
formation is  presented  to  the  court  by  one  person 

77  Boone  vs.  People,  148  111.,  440;  »  State  vs.  Hamilton,  13  Neb.,  386; 

State  vs.   Froiseth,   16  Minn.,  State    vs.    Johnson,    115   Mo., 

296;  111.  Const.,  Art.  2,  Sec.  10;  480;    Gilmore  vs.   People,   87 

Bill  of  rights.  111.     App.,    128.     (There    are 

78  Hughes'    Cr     Law,    Sec.    2760.  cases  to  the  contrary.) 

78  State  vs.  Iv.ey,  100  N.  C.,  539;  8l  Thomas  vs.  People,  113  111.,  535; 

Royce   vs.   Ter.,    5   Okl.,    16.  State  vs.  Burke,  54  N.  H.,  92. 
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only,  usually  by  the  prosecuting  or  state's  attorney, 
but  may  be  presented  by  a  private  person  when  au- 
thorized by  law.  The  same  strictness  and  accuracy 
are  required  in  charging  an  offense  by  information,  as 
are  required  in  an  indictment.82 

Informations  must  be  carried  on  in  the  name  of 
the  people  or  commonwealth  and  conclude  against 
the  peace  and  dignity  of  the  same,  like  indictments.83 

By  the  common  law  prosecutions  by  information 
are  confined  to  mere  misdemeanors  only.84  But  by 
statutory  provisions,  in  some  of  the  states,  this  form 
of  criminal  pleading  is  extended  to  include  felonies 
of  all  grades.  In  fact,  the  grand  jury  has  been  prac- 
tically abolished  in  some  jurisdictions. 

SECTION   60.    MUST   BE    SUPPORTED   BY   AFFIDAVIT. 

Informations  and  complaints  of  a  criminal  nature 
must  be  made  under  oath;  that  is,  they  must  be  sup- 
ported by  affidavit  of  some  competent  person  who 
knows  the  truth  of  the  charge.85  An  affidavit  reciting 
that  the  affiant  is  informed  and  believes,  and  has  good 
reason  to  believe  that  the  offense  was  committed — 
though  otherwise  technically  correct,  is  not  sufficient 
to  authorize  the  issuing  of  a  warrant  and  cannot  give 
the  court  jurisdiction.88 

»  Gould  vs.  People,  89  111.,  217.  Johnson  vs.  U.  S.,  85  Fed.,  187. 

83  Gould  vs.   People,  89  111.,  217;  88  People  vs.  Heffron,  53  Mich.,  529; 

Parris  vs.  People,  76  111.,  277.  Shaw  vs.  Ashford,  110  Mich., 

84  4  Blackstone  Com.,  310.  534;   Mulkins  vs.  U.  S.  (Okl.), 

85  State  vs.  Brooks,  33  Kan.,  708;  61Pac.,925. 


CHAPTER  IV. 

CHANGE  OF  VENUE;  CONTINUANCE. 
CHANGE  OF  VENUE 

SECTION  61.     PREJUDICE  OF  THE  JUDGE. 

A  criminal  cause  may,  upon  proper  application, 
be  transferred  from  one  judge  to  another  because  of 
the  prejudice  of  the  judge  before  whom  it  is  pending; 
or  it  may  be  transferred  from  one  county  to  another 
for  trial  because  of  the  prejudice  of  the  inhabitants 
of  the  county  where  the  indictment  was  found.  The 
procedure  is  usually  by  petition  of  the  defendant  for 
a  change  of  venue,  in  which  shall  be  stated  the  reasons 
for  asking  the  change.  The  petition  must  be  signed 
and  sworn  to  by  the  defendant  himself  and  not  by 
another  for  him.1 

When  the  petition  for  a  change  of  venue  sets  up 
prejudice  of  the  judge  and  is  in  due  form  as  required  by 
statute,  there  is  no  discretion;  the  court  must  grant 
the  change.2  When  the  application  for  a  change  of 
venue  is  made  on  the  ground  of  the  prejudice  of  the 
judge  it  cannot  be  contradicted  by  counter  affidavits.3 
Under  a  statute  which  requires  that  the  affidavits 
of  two  reputable  persons  of  the  county  shall  accom- 
pany the  petition  for  a  change  of  venue,  the  persons 
making  the  affidavits  may  state  in  the  affidavits  that 
they  are  persons  of  repute;  and  this  will  be  conclusive 
evidence  of  that  fact.4 

1  McCauley  vs.  People,  88  111.,  579.  8  Cantwell  vs.  People,  138  111.,  602. 

1  Cantwell  vs.  People,  138  111.,  602;  4  Cantwell  vs.  People,  138  111.,  604; 

Rafferty  vs.  People,  72  111.,  37;  Hanna  vs.  People,  86  111.,  243; 

Freleigh  vs.  State,  8  Mo.,  606;  State  vs.  Callaway,  154  Mo.,  91 

see  McCann  vs.  People,  88  HI.,  (must    be    residents    of    the 

105  (application    insufficient).  county). 
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SECTION  62.    PREJUDICE  OF  THE  INHABITANTS. 

When  the  cause  for  the  change  of  venue  is  the 
prejudice  of  the  inhabitants  of  the  county,  against 
the  defendant,  his  application  may  be  opposed  by 
counter  affidavits;  and  the  court  will  then  grant  or 
deny  the  application  in  its  discretion,  as  shall  seem 
to  be  right.  Affidavits  for  a  change  of  venue  should 
state  the  facts  showing  prejudice  and  not  mere  con- 
clusions.5 But  when  the  accused  by  his  application 
brings  himself  within  the  statute,  and  no  counter 
evidence  is  introduced,  he  is  entitled  to  the  change 
even  though  the  statute  authorizes  the  court  to  exer- 
cise a  discretion.6 

Where  leading  citizens  make  affidavits  showing 
bias  and  prejudice  against  the  accused,  a  change  of 
venue  should  be  allowed,  unless  counter  affidavits 
make  denial  by  clear  and  direct  language.7  And 
when  the  defendant  procures  a  change  of  venue,  he, 
of  course,  waives  his  right  to^  be  tried  in  the  county 
where  the  offense  is  alleged  to  have  been  committed.8 

A  change  of  venue  may  be  granted  on  the  consent 
and  agreement  of  the  parties.9 

CONTINUANCE. 

SECTION  63.    CONTINUANCE   FOR   PREPARATION  FOR 

TRIAL. 

A  reasonable  length  of  time  and  full  opportunity 
shall  be  given  the  defendant  after  indictment  to  pre- 

*  Ter.  vs.  Manton,  8  Mont.,  95;  345;    Edwards   vs.    State,   25 

State  vs.  Douglas,  41  W.  Va.,  Ark.,  444;    State  vs.  West,  49 

537.  Iowa,  328;    Johnson  vs.  Com., 

8  Higgins  vs.  Com.,  94  Ky.,   54;  5  Ky.  L.,  877. 

State  vs.   Goddard,    146  Mo.,  7  Richmond  vs.  State,  16  Neb.,  388. 

177;  Duggins  vs.  State,  66  Ind.,  8  State  vs.  Krinklaw,  40  Neb.,  759. 

350;   Gray  vs.  People,  26  111.,  •  Brennen  vs.  People,  15  111.,  511. 
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pare  for  trial,  and  if  he  has  not  sufficient  time  he  should 
enter  a  motion  for  a  continuance.10  If  counsel  for 
the  prosecution  interposes  an  objection,  then  the  ap- 
plication for  continuance  must  be  supported  by  the 
affidavit  of  the  defendant.  And  if  the  accused  in  his 
affidavit  shows  grounds  for  a  continuance  because  of 
not  sufficient  time  to  prepare  for  trial,  and  that  he  has 
been  diligent,  the  court  should  not  refuse  to  continue 
the  cause;  it  is  error  to  do  so.11 

And  where  counsel  is  assigned  to  defend  the  ac- 
cused he  shall  have  a  reasonable  length  of  time  with- 
in which  to  prepare  the  defense  and  understand  the 
case ; 12  and  when  counsel  is  so  assigned  he  is  not  re- 
quired to  neglect  other  business  of  clients  by  whom 
he  was  previously  employed.  He  is  entitled  to 
reasonable  time  after  discharging  such  prior  duties.13 

SECTION  64.    REFUSING  TIME  TO  PREPARE  AFFIDAVIT. 

On  making  a  motion  for  a  continuance,  counsel 
is  entitled  to  sufficient  time  to  prepare  an  affidavit  in 
support  of  the  motion;  and  a  refusal  in  this  respect  is 
in  effect  a  refusal  to  entertain  the  motion.14 

SECTION  65.    COUNSEL  ABANDONING  THE  CASE. 

So  where  counsel  suddenly  abandons  the  defend- 
ant's case  the  day  before  the  trial,  to  the  surprise  of 
the  defendant,  and  the  defendant  promptly  causes 
subpoenas  to  issue  and  makes  an  effort  to  have  his 
witness  present,  but  could  not  find  them,  he,  under 
such  state  of  his  case,  is  entitled  to  a  continuance  and 
it  is  error  for  the  court  to  refuse.16 

10  Price  vs.  People,  131  111.,  231;  "  North  vs.  People,   139  111.,  98; 

Dacey  vs.  People,  116  111.,  562;  State  vs.  Simpson,  38  La.,  23. 

Brooks  vs.  Com.,  100  Ky.,  194;  a  North  vs.  People,  139  111.,  98. 

Williams  vs.  People,   164  111.,  M  Price  vs.  People,  131  111.,  233. 

482.  »  Wray  vs.   People,  78  111.,  213; 

11  North  vs.   People,   139  111.,  98;  Claxon  vs.  Com.,  17  Ky.  L., 

State  vs.  Dakin,  52  Iowa,  395.  284. 
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SECTION    66.    ABSENCE    OF    MATERIAL    WITNESSES. 

The  absence  of  material  witnesses  is  sometimes 
good  ground  for  a  continuance.  In  his  affidavit  in 
support  of  the  motion  the  defendant  must  state  the 
name  and  residence  of  the  witness ;  the  facts  he  expects 
to  prove  by  him  on  the  trial;  the  facts  showing  he  has 
been  diligent  and  not  guilty  of  negligence  in  securing 
the  attendance  of  the  witness,  usually  by  subpoena 
without  delay;  that  the  witness  can  be  had  and  the 
defendant  intends  to  have  him  present  at  the  trial 
at  the  next  term  of  the  court  or  the  term  to  which  the 
continuance  is  asked;  that  the  facts  the  defendant 
expects  to  prove  by  the  absent  witness  are  true;  that 
he  has  no  other  by  whom  he  can  prove  the  facts  the 
absent  witness  will  testify  to,  or  that  there  will  be  a 
conflict  on  the  material  facts  stated  in  the  affidavit; 
that  is,  that  the  prosecution  will  introduce  witnesses  to 
disprove  the  facts  the  defendant  expects  to  prove  by 
the  absent  witness;  that  the  defendant  is  not  guilty 
of  the  charge  or  charges  alleged  in  the  indictment; 
that  the  said  witness  is  not  absent  by  the  procurement 
of  the  defendant,  either  directly  or  indirectly;  that  the 
application  for  a  continuance  is  not  made  for  delay, 
but  that  justice  may  be  done.16 

The  facts  which  the  absent  witness  will  swear  to 
must  be  stated  in  detail  in  the  affidavit  and  not  too 
general,  so  that  the  court  can  see  what  can  be  shown, 
and  the  affidavit  must  show  the  relevancy  of  the 
facts  to  the  issues.17 

»  Hughes' Cr.  Law,  Sees.  2790, 2791,  Jamison  vs.   People,   145  111., 

2792;    Horter  vs.  People,  204  357;     Richardson   vs.   People, 

111.,  158;    Shirwin  vs.  People,  31  111.,  171. 
69  111.,  55;   People  vs.  Thomp-           "  Ter.  vs.  Earth  (Ariz.),  15  Pac., 

son,  4  Cal.,   238;    Moody  vs.  673;     Shirwin   vs.    People,    69 

People,  20  HI.,  316;  People  vs.  HI.,  55;   North  vs.  People,  139 

Winters,  125  Cal.,  325;   Beav-  HI.,  81;   State  vs.  Bennett,  52 

era  vs.   State,   58   Ind.,  530;  Iowa,  724. 
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SECTION  67.    ABSENCE  OF  NON-RESIDENT  WITNESSES. 

If  the  absent  witness  does  not  reside  in  the  state, 
then  the  affidavit  must  show  that  the  witness  has 
promised  to  attend  and  give  his  testimony  in  the  event 
of  a  continuance.18 

It  is  sufficient  if  the  non-resident  witness  promises 
that  he  will  appear  as  a  witness,  and  which  promise 
the  defendant  in  good  faith  relies  upon.19 

But  the  court  is  not  bound  to  grant  a  continuance 
to  procure  evidence  which  is  merely  cumulative.20 

Nor  will  a  continuance  be  allowed  merely  to 
procure  the  attendance  of  character  witnesses,  either 
for  the  good  character  of  the  accused  or  bad  character 
of  another.21 

ARRAIGNMENT. 

SECTION  68.    DEFENDANT'S  PLEA  ESSENTIAL. 

The  arraignment  and  plea  of  the  defendant  is 
the  first  step  in  the  progress  of  the  trial  of  a  criminal 
cause  for  the  purpose  of  the  forming  of  an  issue.22 

For  if  the  defendant  does  not  plead  to  the  in- 
dictment there  is  no  issue  to  try — no  dispute  for  a 
jury  to  determine. 

If  the  court  proceeds  with  the  trial  without  a 
plea  of  the  defendant  it  is  error;  and  the  entering  of 
the  plea  after  the  trial  is  in  progress,  and  witnesses 
sworn  and  examined,  will  not  cure  the  error.  A  plea 
cannot  be  entered  nunc  pro  tune  after  verdict.23 

But  if  a  plea  be  entered  by  order  of  the  court 

18  Dacy  vs.  People,  116  111.,  568;  Ballard  vs.  State,  31  Fla.,  266. 

Perteel    vs.    People,    70    111.,  M  Minich  vs.  People,  8  Colo.,  440; 

171-175;  Owens  vs.  State,  110  Parkinson  vs.  People,  135  111., 

Ga.,  292.  402. 

19  People  vs.  Brown,  46  Cal.,  102.  a  Parkinson   vs.   People,    135   111., 
»  Wiggins  vs.  State,  84  Ga.,  488;  403;     Hughes'   Cr.   Law,   Sec. 

Dacey  vs.  People,  116  111.,  566.  2839. 

»  Steele  vs.   People,  45   111.,   157; 


256  CRIMINAL   PROCEDURE. 

mine  pro  tune,  after  the  trial,  in  the  presence  of  the 
defendant,  and  he  makes  no  objection,  he  waives 
the  error  and  is  bound  by  the  action  of  the  court.24 

SECTION  69.    WHAT  is  AN  ARRAIGNMENT? 

To  arraign  is  nothing  else  but  to  call  the  prisoner 
to  the  bar  of  the  court  to  answer  the  matter  charged 
against  him  in  the  indictment.25 

The  old  common  law  formality  was  to  read  the 
indictment  to  the  defendant  on  his  arraignment  for 
the  purpose  of  informing  him  of  the  charge  he  was 
required  to  answer,  but  the  furnishing  him  with  a 
copy  of  the  indictment  answers  the  purpose  of  reading 
it.28 

It  is  universally  the  practice  to  furnish  the  de- 
fendant with  a  copy  of  the  indictment,  a  list  of  the 
witnesses,  and  of  the  jurors  at  the  time  of  his  arraign- 
ment on  an  indictment  for  a  felony,  and  also  in  a 
misdemeanor  when  he  shall  make  request  for  such 
copy.  But  if  the  defendant  pleads  to  the  indictment 
without  having  been  first  provided  with  such  copy 
and  list  of  witnesses  or  jurors  he  thereby  waives  his 
right  in  that  respect.27 

Blackstone  says,  that  under  the  common  law,  in 
all  criminal  offense  whether  of  the  grade  of  felony  or 
misdemeanor,  the  standing  mute  of  the  defendant, 
hath  always  been  equivalent  to  a  conviction.28 

But  the  more  humane  doctrine  and  better  practice 
is  for  the  court  to  direct  a  plea  of  not  guilty  to  be 

*  Long  vs    People,   102  111.,  336;  334;     Collins   vs.    People,    194 

State  vs.  Glave,  51  Kan.,  330.  111.,  506. 

»  Hughes'  Cr.  Law.  Sec.  2830;    4  »  Kelley  vs.  People,  132  111.,  371; 

BlacKstone  Com.,  622;    State  Hicks  vs.  State,  111  Ind.,  402; 

vs.  Tate,  156  Mo.,  119.  Bartley   vs.    People,    156    111., 

»  Munich  vs.  People,  8  Colo.,  440;  234;    State  vs.  Fuller,  14  La., 

Goodin  vs.  State,  16  Ohio  St.,  667. 

*  4  Blackstone  Com.,  325. 
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entered  if  the  defendant  stands  mute  and  refuses  to 
plead. 

SECTION   70.    EFFECT   OF   PLEADING   GUILTY. 

By  a  plea  of  guilty  the  defendant  confesses  the 
indictment  to  be  wholly  true  as  charged.29 

But  by  pleading  guilty  the  defendant  does  not 
admit  that  the  facts  stated  in  the  indictment  amount 
to  an  offense.30 

SECTION   71.    RECORD   FAILING   TO   SHOW   PLEA. 

A  court  of  review  will  presume  that  the  defendant 
was  properly  arraigned  and  entered  his  plea  in  case 
the  record  is  silent  in  that  respect,  unless  there  is 
something  to  show  affirmatively  that  he  did  not 
plead  to  the  indictment.31 

But  the  author  of  this  work  is  of  the  opinion  that 
this  is  not  good  law,  for  the  reason  that  the  pleadings 
in  a  cause  are  a  part  of  the  record  proper  and  should 
appear  in  the  record.  The  defendant's  plea  is  as  much 
a  part  of  the  record  as  is  the  indictment,  and  a  record 
certainly  cannot  be  sufficient  if  it  fails  to  show  affirma- 
tively that  the  defendant  was  indicted. 

It  must  be  kept  in  mind  that  a  court  of  review 
tries  a  case  upon  the  record,  and  not  upon  what  is 
not  in  the  record. 

SECTION  72.    ASSIGNING  COUNSEL  FOR  DEFENDANT. 

Every  person  charged  with  the  commission  of  a 
criminal  offense  shall  be  allowed  counsel,  and  if  he  is 
unable  to  employ  an  attorney  the  court  shall  assign 

»  Marx  vs.   People,  204  111.,  248;  vs.    Shipley,    4    Mont.,    468. 

Ter.  vs.  Miller  (Dak.  Ter.),  8.  Contra:     Davis   vs.   State,   38 

30  Hughes'    Cr.    Law,    Sec.    2838;  Wis.,  487;  Grigg  vs.  People,  31 

Fletcher  vs.  State,  12  Ark.,  169.  Mich.,  471. 
81  Hughes'  Cr.  Law,  Sec.  2834;  Ter. 

Vol.  X.— 17. 
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him  competent  counsel  who  shall  be  required  to 
prepare  and  conduct  his  defense.32 

Any  attorney  thus  appointed  will  be  required 
to  render  his  services  without  compensation.  The 
court  has  power  to  compel  an  attorney,  as  one  of  its 
officers,  to  defend  a  prisoner  who  is  unable  to  employ 
counsel.33 

The  assignment  of  counsel  to  defend  a  prisoner 
is  usually  ordered  by  the  court  at  the  time  of  the 
arraignment,  but  it  may  be  done  at  any  time. 

SECTION  73.    MOTION  FOR  A  SEPARATE  TRIAL. 

The  next  step  in  the  course  of  the  progress  of  a 
criminal  cause  after  the  arraignment  is  the  selection 
of  a  jury,  if  the  parties  are  present  and  ready  to  pro- 
ceed with  the  trial. 

It  sometimes  occurs  where  two  or  more  persons 
are  indicted  jointly  that  one  of  them  may  apply  to  the 
court  for  a  separate  trial  from  his  co-defendants. 

But  the  granting  of  a  separate  trial  is  addressed 
to  the  sound  discretion  of  the  court;  therefore  a  re- 
fusal of  the  motion  cannot  be  urged  as  error  unless  it 
clearly  appears  there  was  an  abuse  of  that  discretion.34 

There  may  be  good  reasons  for  asking  a  separate 
trial;  for  instance  the  wife  of  one  defendant  may  be 
a  material  witness  for  the  other,  though  incompetent 
for  her  husband.85 

So  a  confession  made  by  the  codefendant  in  a 
capital  case  is  good  reason  for  a  separate  trial.36 

M  North  vs.  People,  139  111.,  98.  242;  People  vs.  Alviso,  55  Cal., 

83  Vise  vs.  County  of  Hamilton,  19  230;   People  vs.  Furhman,  103 

111.,  78;   See  Dixon  vs.  People,  Mich.,  593;    Henry  vs.  People, 

168  111.,  193.  198  111.,  162,  186. 

84  Hughes'    Cr.    Law,    Sec.    2840;  8s  Hughes'  Cr.  Law,  Sec.  2841;    1 

Doyle  vs.  People,  147  111.,  395;  Roscoe  Cr.  Ev.,  127. 

State  vs.  People,  147  111.,  395;  *  White  vs.  People,  St.   111.,  336; 

State  vs.  Soper,  16  Me.,  293;  Com.  vs.  Janes,  99  Mass.,  438. 
Gillespie  vs.  People,   176  111., 


CHAPTER   V. 
SELECTING  THE  JURY. 

SECTION  74.    CONSTITUTIONAL  PROVISION  RELATING 
TO  TRIAL  BY  JURY. 

By  constitutional  provisions  of  the  respective 
states  of  the  union,  as  well  as  by  the  constitution  of 
the  national  government,  the  accused,  in  all  criminal 
prosecutions,  shall  have  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  county,  state 
or  district  in  which  the  crime  is  alleged  to  have  been 
committed.1 

The  constitution  of  Illinois  on  this  subject  is  as 
follows:  The  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate.2 

This  provision  means  the  right  of  trial  by  jury 
as  it  existed  at  the  common  law,  and  does  not  include 
any  statutory  rights  existing  prior  to  the  adoption  of 
the  constitution.8 

SECTION  75.    TWELVE  PERSONS  CONSTITUTE  A  JURY. 

By  the  common  law,  twelve  men  having  the 
required  qualifications  constitute  a  lawful  jury  in  the 
trial  of  both  civil  and  criminal  causes. 

SECTION   76.    JURY   CANNOT   BE   WAIVED,  WHEN. 

It  has  already  been  shown  in  a  previous  section 
that  a  jury  cannot  be  waived  in  a  felony  case — not 
even  by  consent.4 

1  U.    S.    Const.,    Amendment    6;  «  Harris  vs.  People,  128  111.,  589; 

Const,  of  111..  Art.  2  Sec.  5.  State  vs.  Simons,  61  Kan.,  752; 

»  Const,  of  111.,  Art.  2,  Sec  5.  Morgan   vs.   People,    136   HI., 

1  George  vs.  People,  167  111.,  417;  161. 

State  vs.  Griffin,  66  N.  H.,  326. 
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Nor  can  the  defendant  consent  to  a  trial  by  a 
jury  composed  of  less  than  twelve  jurors.5 

But  it  is  well  settled  that  the  defendant  may 
waive  a  jury  in  a  prosecution  for  a  misdemeanor,  and 
submit  the  issues  to  be  tried  by  the  judge  of  the  court, 
where  such  waiver  has  been  authorized  by  statute.8 

SECTION  77.    DRAWING  JURORS,  CHALLENGE  TO  THE 

ARRAY. 

There  are  statutory  provisions  for  the  drawing, 
summoning  and  filling  of  the  panel  of  jurors,  and  any 
radical  or  material  departure  from  the  statutory  mode 
tending  to  affect  and  prejudice  the  rights  of  the  ac- 
cused is  good  ground  for  a  challenge  to  the  entire 
array,  and  it  would  be  error  for  the  court  to  overrule 
the  challenge.7 

Thus  where  the  sheriff  and  the  jury  commissioners, 
after  selecting  names  for  jurors,  placed  them  in  the 
jury  wheel  which  was  sealed  with  only  one  seal  by 
sealing  wax,  instead  of  the  respective  seals  of  the 
sheriff  and  each  commissioner,  the  irregularity  was 
held  sufficient  ground  for  challenge  to  the  array.8 

But  mere  irregularities  without  positive  injury 
to  the  rights  of  the  accused  are  not  sufficient  to  sustain 
such  challenge.9 

Thus  where  the  regular  panel  of  jurors  having 
become  exhausted,  the  court  by  ordering  the  clerk 
to  draw  one  hundred  additional  ones  from  the  jury 

•  Wartner  vs.  State,  102  Ind.,  51.  Hughes'  Cr.  Law.  Sec.  2922. 

•  Brewster  vs.  Pecpfe,  183  111.,  143;  •  Wistrand    vs.    People,    213    111., 

George  vs.  People,  167  111.,  417;  72-77;  Healey  vs.  People,  177 

Murphy  vs.  State,  97  Ind.,  570;  111.,  306;  Ferris  vs.  People,  35 

Ward  vs.  People,  30  Mich.,  116;  N.  Y.,  125;  Harmon  vs.  Ter.,  9 

State  vs.  Maine,  27  Conn.,  281;  Okl.,  313;  People  vs.  Ah 

Edwards  vs.  State,  45  N.  J.  L.,  Chung,  54  Cal.,  398;  Henry 

419.  vs.  People,  198  HI.,  162,  186 

7  State  vs.  Skinner,  34  Kan.,  254;  (harmless  irregularities  in  fill- 

Borrilli  vs.  People,  164  111.,  559.  ing  the  panel). 

1  Brown  vs.  Com.,  73  Pa.  St.,  321; 
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box  instead  of  directing  the  sheriff  to  summon  a 
sufficient  number  to  fill  the  panel  as  prescribed  by 
statute,  departed  from  the  statutory  mode,  but  no 
injury  appearing  to  have  been  done  the  accused,  the 
irregularity  was  held  not  sufficient  to  warrant  a  re- 
versal.10 

Mere  informalities  or  defects  in  the  process  are 
not  grounds  for  challenge  to  the  array,  no  injury 
appearing.11 

SECTION  78.    PANEL  OF  JURORS  EXHAUSTED,  WHEN. 

A  panel  of  jurors  may  be  regarded  as  exhausted 
within  the  meaning  of  the  statute  by  the  failure  of 
jurors  to  appear  when  summoned,  as  well  as  otherwise.12 

SECTION  79.    SHERIFF  FILLING  THE  PANEL. 

Under  a  statute  making  it  the  duty  of  the  sheriff 
to  fill  the  panel  from  by-standers,  he  may  select  from 
persons  accidentally  in  court,  or  he  may  go  outside 
according  to  his  discretion.  And  the  court  may 
properly  suggest  to  the  sheriff  to  have  competent 
men  present  from  whom  to  select  talesmen.  Persons 
so  selected  are  by-standers.13 

Where  a  statute  provides  for  a  special  bailiff  to 
fill  a  panel  instead  of  the  sheriff  if  objection  shall  be 
made  to  the  sheriff  by  either  party,  it  is  error  for  the 
court  to  refuse  to  appoint  such  special  bailiff.14 

SECTION  80.    CHALLENGE  TO  ARRAY  MUST  BE  PROVED. 

Where  a  challenge  to  the  array  is  made,  the 
challenger  must  stand  ready  to  prove  his  challenge 

10  Siebert  vs.  People,  143  111.,  578;  u  Hughes'    Or.    Law,    Sec.    2917; 

Borrilli  vs.  People,  164  111.,  557.  Gropp  vs.  People,  67  111.,  160. 

11  State  vs.  Cole,  9  Hump.  (Term.),  »  Hughes'    Cr.    Law,    Sec.    2916; 

627;    Poindexter  vs.  Com.,  33  Patterson  vs.  State,  48  N.  J., 

Gratt.  (Va.),  766;  Wilhelm  vs.  381. 

People,  72  111.,  471.  "  Hanna  vs.  People,  86  HI.,  244. 
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by  showing  the  illegality  of  the  panel.  This  may  be 
done  by  oral  evidence  or  by  affidavit.  The  latter  is 
the  better  practice.16 

SECTION   81.    QUALIFICATIONS   AND   DISQUALIFICA- 
TIONS. 

The  statutes  and  the  common  law  state  not  only 
the  required  qualifications  to  render  men  competent 
as  jurors,  but  also  state  certain  disqualifications  which 
make  them  incompetent. 

For  the  purpose  of  determining  the  qualifications 
of  the  jurymen  from  whom  a  jury  is  to  be  chosen, 
it  is  the  universal  rule  for  counsel  of  the  respective 
parties  to  examine  them  under  oath  touching  their 
competency  as  jurors. 

The  object  of  examining  jurors  upon  their  oaths 
is  for  the  purpose  of  procuring  a  fair  and  impartial 
jury  as  guaranteed  by  the  constitution,  composed  of 
twelve  men  of  lawful  age  from  the  proper  county  or 
district,  who  are  unprejudiced  and  unbiased,  of  fair 
character,  possessing  sound  judgment,  well  informed 
and  who  understand  the  English  language. 

The  statutes  usually  prescribe  the  order  of  exam- 
ination. 

In  Illinois  the  jury  shall  be  passed  upon  and 
accepted  in  panels  of  four  by  the  parties,  commencing 
with  the  prosecution  and  continuing  thus  until  the 
twelve  jurors  shall  have  been  selected. 

SECTION  82.    CHALLENGES  FOR  CAUSE  AND 
PEREMPTORY  CHALLENGES. 

Two  kinds  of  challenges  are  allowed  in  selecting 
the  jury,  challenges  for  cause,  and  peremptory  chal- 

"  BorrUli  vs.  People,  164  HI.,  559. 
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lenges.  A  challenge  for  cause  is  exercised  when  the 
examination  of  a  juror  discloses  some  disqualification 
rendering  him  incompetent  to  try  the  accused.  A 
peremptory  challenge  is  one  allowed  by  law  without 
assigning  any  reason,  nor  can  any  reason  be  required. 
This  right  can  be  exercised  according  to  the  judgment, 
will  or  caprice  of  the  party  entitled  thereto.16 

When  a  juror  upon  his  examination  proves  un- 
satisfactory to  a  party,  he  may  be  excused  by  the 
exercise  of  a  peremptory  challenge,  if  his  examination 
fails  to  disclose  ground  to  challenge  for  cause.  No 
matter  how  well  qualified  a  juror  may  be,  he  may  be 
excluded  from  the  jury  by  peremptory  challenge. 
And  it  is  error  for  the  court  to  refuse  to  allow  a  per- 
emptory challenge  after  overruling  a  challenge  for 
cause.17 

SECTION  83.    NUMBER  OF  PEREMPTORY  CHALLENGES. 

By  the  very  old  common  law,  thirty-five  per- 
emptory challenges  were  allowed,  but  by  statute  of 
England  the  number  was  changed  to  twenty.18 

The  number  of  peremptory  challenges  is  regulated 
by  statute,  a  larger  number  being  allowed  in  capital 
cases  and  where  the  punishment  is  imprisonment  for 
life,  than  in  other  cases. 

In  Illinois,  for  instance,  twenty  peremptory  chal- 
lenges are  allowed  each  defendant  for  any  crime 
punishable  with  death  or  imprisonment  in  the  peni- 
tentiary for  life;  and  for  any  offense  that  may  be 
punished  by  imprisonment  for  a  term  exceeding 
eighteen  months,  ten  shall  be  allowed,  and  all  other 

18  Donovan  vs.  People,  139  HI.,  415;  18  Blackstone  Com.,  354;   State  vs. 

4  Blackstone  Cora.,  353.  Ward,  61  Vt.,  153;   2  Hale  P. 

17  Barber  vs.  State,  13  Fla.,  675;  C.,  268. 

Hendrick   vs.   Com.,   5   Leigh 

(Va.),  708. 
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criminal  offenses  six.     And  the   prosecution   shall  be 
allowed  the  same  number.19 

SECTION    84.      PEREMPTORY      CHALLENGES      WHEN 
SEVERAL  DEFENDANTS. 

In  some  jurisdictions,  the  statutes  as  construed  by 
the  courts  require  the  several  defendants  to  join  in 
their  peremptory  challenges;  that  is,  one  set  of  per- 
emptories  for  all ; 20  while  in  others  each  shall  have 
the  statutory  number  without  regard  to  what  may  be 
done  by  the  others.21 

SECTION  85.    EXERCISING  THE  RIGHT  TO  PEREMPTORY. 

The  right  to  excuse  a  juror  by  peremptory  chal- 
lenge continues  until  he  is  sworn,  even  though  previ- 
ously accepted  by  the  party;22  but  after  a  juror  has 
been  sworn  to  try  the  cause,  such  challenge  is  not 
allowed.23  A  party  has  the  right  to  examine  a  juror 
generally,  touching  his  competency,  and  to  advise  him 
of  the  propriety  of  exercising  the  right  of  peremptory 
challenge.24 

SECTION  86.    ERRORS  WAIVED  IN  SELECTING  JURY, 

WHEN. 

The  court  of  review  will  not  entertain  assignment 
of  errors  on  the  rulings  of  the  trial  court  in  the  selec- 
tion of  a  jury  if  the  accused  did  not  exhaust  the  num- 

19  111.  Stat.,  Chap.  38,  Div.  13,  Sec.  w  Hughes'    Cr.    Law,    Sec.    2938; 

12.  State  vs.  Spaulding,  60  Vt., 

80  State  vs.  Cady,  80  Me.,  413;  Peo-  228;  Rogers  vs.  State,  89  Md., 

pie    vs.    OrLoughlin     3    Utah,  424. 

133;    Hughes'   Cr.  Law,  Sees.  »  People  vs.  Dolan,  57  Mich.,  610; 

2935,2936.  Hughes'  Cr.  Law,  Sec.  2938. 

»»  Matson  vs.  People,  15  HI.,  536;  *  Hughes'  Cr.  Law,  Sec.  2940; 

People  vs.  Welmer,  110  Mich.,  Donovan  vs.  People,  139  111., 

248.  414 
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ber  of  peremptory  challenges  allowed  him  by  the  law.25 
Any  error  with  respect  to  challenges  in  the  empaneling 
of  a  jury  should  be  disregarded,  unless  an  objection- 
able juror  was  forced  upon  the  defendant  after  the 
exhaustion  of  his  peremptory  challenges.26 

SECTION  87.     COMMON  LAW  DISQUALIFICATIONS. 

The  usual  common  law  disqualifications  of  jurors 
which  authorize  a  challenge  for  cause  may  be  summed 
up  as  follows :  consanguinity  of  the  juror  with  either 
of  the  parties  within  the  ninth  degree;  that  the  juror 
was  god-fatbsr  to  the  child  of  either  party;  that  the 
juror  was  of  the  same  society  or  corporation  of  either 
party;  or  that  he  was  tenant  or  within  distress  of 
either  party;  or  that  he  had  an  action  implying  malice 
depending  between  him  and  either  party;  or  that  he 
was  master,  servant,  counselor,  steward  or  attorney 
of  either  party;  or  that  he  ate  or  drank  with  either 
party  after  he  was  returned  at  his  expense;  or  that  he 
had  been  chosen  as  arbitrator  by  either  party;  and  by 
most  authorities  that  the  juror  had  declared  and  ex- 
pressed an  opinion  on  the  guilt  or  innocence  of  the 
accused.27 

SECTION  88.    THE  EXPRESSION  OF  OPINION  DISQUALI- 
FIES. 

If  a  juror  on  his  examination  says  that  he  has 
expressed  an  opinion  on  the  guilt  of  the  accused,  he  is 
absolutely  disqualified,  and  a  challenge  for  cause 

u  Spies  vs.   People,   122  111.,  257;  State  vs.  Yetzer,  97  Iowa,  423; 

Gott  vs.  People,  187  111.,  249;  Ward  vs.  State,  102  Tenn.,  724; 

People  vs.  Durrant,  116  Cal.,  State  vs.  Weaver,  58  S.  C.,  106; 

179;    People   vs.    Decker,   157  Erwin  vs.  State,  29  Ohio  St., 

N.  Y.,  186;    People  vs.  Alpin,  186. 

86   Mich.,   393;    Williams   vs.  "  Hughes'    Cr.    Law,    Sec.    2927; 

State,  30  Tex.  App.,  354.  Coughlin  vs.  People,   144  111., 

»  Ochs  vs.  People,   124  111.,  410;  164;;   3  Blackstone  Com.,  363. 
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should  be  allowed.28  But  if  the  opinion  the  juror  has 
formed  and  expressed  is  based  on  rumors — if  they 
were  true — without  expressing  belief  in  their  truth, 
he  is  not  disqualified.29 

If  a  juror,  on  his  examination,  clearly  shows  him- 
self disqualified,  such  disqualification  cannot  be  re- 
moved by  the  juror  swearing  that  notwithstanding 
his  opinion  he  can  and  will  try  the  case  fairly  and 
render  an  impartial  verdict.  His  disqualification  is  a 
legal  conclusion  incapable  of  rebuttal.30  Therefore, 
persuasive,  coaxing,  lecturing  questions  put  to  a  juror 
by  the  court  in  such  a  way  as  to  induce  him  to  say  that 
he  can  and  will  try  the  case  fairly  and  impartially, 
when  it  is  apparent  from  his  answers  that  he  has  a 
fixed  opinion  as  to  the  guilt  of  the  accused  and  that 
he  is  prejudiced,  will  not  render  him  a  competent 
juror.31 

The  forming  of  an  opinion,  though  not  expressed, 
has  been  held  to  be  a  disqualification,  especially  if  the 
juror  says  that  he  would  require  evidence  to  remove 
his  opinion.32  But  the  contrary  doctrine  seems  to  be 
held  by  the  courts  in  other  states.33  So,  if  a  juror 
has  a  decided  opinion  respecting  the  merits  of  the 
controversy,  from  a  personal  knowledge  of  the  facts, 
or  from  statements  of  the  witnesses,  or  from  the  rela- 
tion of  the  parties,  or  from  rumor,  he  is  disqualified, 
and  a  challenge  for  cause  should  be  sustained.34 

"  Coughlin  vs.  People,  144  111.,  166;  Rutten,  13  Wash.,  203.  Contra: 

Greenfield  vs.  People,  74  N.  Y.,  Com.  vs.  Eagan,  190  Pa.  St., 

277.  10;  Hardin  vs.  State,  66  Ark., 

»  Hughes'  Cr.  Law,  Sec.  2944;  53;  State  vs.  Willis,  71  Conn., 

Travis  vs.  Com.,  106  Pa.  St.,  293. 

597.  si  Coughlin  vs.  People,  144  111.,  184. 

10  Coughlin  vs.  People,  144  111.,  176;  M  Coughlin  vs.  People;  144  111.,  166; 

Dugle  vs.  State,  100  Ind.,  259;  Dugle  vs.  State,  100  Ind.,  259. 

Sellers    vs.    People,    3    Scam.  "  Hughes'    Cr.    Law,    Sec.    2946; 

(111.),    412.     (Juror    held    dis-  State  vs.  Morse,  35  Or.,  462. 

qualified.)    Frazier  vs.   State,  M  Collins  vs.  People,  48  111.,  147; 

23  Ohio  St.,  551;    State  vs.  McGuire  vs.  State,  76  Miss., 
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SECTION  89.    PREJUDICE  DISQUALIFIES  A  JUROR. 

When  it  appears  from  the  examination  of  a  juror 
that  he  is  prejudiced  against  the  accused,  or  the  kind 
of  business  he  is  engaged  in,  he  is  disqualified.3 


35 


SECTION  90.    CONDITIONAL  OPINION  DOES  NOT  DIS- 
QUALIFY. 

But  where  the  examination  of  a  juror  shows  that 
he  has  not  formed  a  fixed  or  positive  opinion,  or  one 
merely  hypothetical  from  rumor  or  newspaper  state- 
ments, and  declares  that  he  can  try  the  case  fairly, 
he  is  not  disqualified.36  The  fact  that  a  juror  may 
have  become  acquainted  with  what  purported  to  be 
the  facts  of  a  case  by  talking  with  the  witnesses  or 
otherwise,  will  not  render  him  incompetent,  although 
he  may  believe  what  he  heard  if  he  formed  no  positive 
opinion.37  So,  the  fact  that  one  who  was  present  as  a 
spectator  and  heard  the  evidence  in  one  case  is  not, 
for  that  reason  alone,  disqualified  from  serving  as  a 
juror  in  the  next  case  substantially  on  the  same  issue.38 

SECTION    91.    POSITIVE     OPINION     FROM     READING 
NEWSPAPERS. 

A  juror  having  stated  that  he  had  read  the  news- 
paper statements  about  the  case,  and  that  he  believed 
the  statements,  and  that  one  of  the  persons  mentioned 
in  the  newspaper  may  have  been  the  defendant,  shows 
himself  disqualified.39 


504;    People   vs.   Johnson,  46 

Cal.,  78;    Neely  vs.  People,  13 

111.,  687;    State  vs.  Brown,  15 

Kan.,  400. 
u  People  vs.  Decker,  157  N.  Y.,  186; 

Albrecht  vs.  Walker,  73  111.,  72; 

Carrow  vs.  People,  113  111.,  550; 

People  vs.  O'Neill,  107  Mich., 

556 
*>  Jackson  vs.  Com.,  23  Gratt.  (Va.), 

919;   Spies  vs.  People,  122  111., 


1;  Cluck  vs.  State,  40  Ind., 
263;  State  vs.  Shackelford,  148 
Mo.,  493;  Hughes  vs.  State 
(Wis.),  85  N.  W.,  445. 

87  Thompson  vs.  People,  24  111.,  61; 

State  vs.  Harras,  22  Wash.,  57. 

88  State  vs.  Sawtelle,  66  N.  H.,  488. 
39  Gray   vs.    People,    26    111.,    347; 

State  vs.  Gleim,  17  Mont.,  17; 
Frazier  vs.  State,  23  Ohio  St., 
551;  Ward  vs.  State,  102 


268  CRIMINAL   PROCEDURE. 

Notwithstanding  the  statutory  provision,  a  per- 
son who  has  formed  or  expressed  an  opinion  or  im- 
pression in  reference  to  the  guilt  or  innocence  of  the 
defendant  is  still  disqualified  as  a  juror,  as  formerly, 
unless  three  things  shall  concur;  first,  he  must  declare 
on  oath  that  he  believes  that  such  opinion  or  impression 
will  not  influence  his  verdict;  second,  he  must  also 
declare  on  oath  that  he  believes  he  can  render  an  im- 
partial verdict  according  to  the  evidence;  and  third, 
the  court  must  be  satisfied  that  he  does  not  entertain 
such  a  present  opinion  or  impression  as  would  influ- 
ence his  verdict.40 

SECTION  92.  THE  COURT  CANNOT  REJECT  INCOMPE- 
TENT JUROR. 

The  defendant  may  waive  his  constitutional 
right  to  a  fair  and  impartial  jury,  and  accept  a  juror 
who  is  prejudiced  or  has  expressed  an  opinion,  if  he 
desires,  and  the  court  cannot,  on  its  own  motion, 
reject  such  juror  and  refuse  to  permit  him  to  be  sworn 
as  one  of  the  jurors  to  try  the  cause.41 

The  twelve  jurors  having  been  selected,  they  shall 
be  sworn  as  prescribed  by  statute.  The  substance 
of  the  oath  cannot  be  dispensed  with.42  The  statutory 
form  of  the  oath  is,  in  substance,  the  same  as  that  of 
the  common  law,  with  modifications  to  suit  our  form 
of  government. 

SECTION  93.    SEPARATION  OF  THE  JURY.  . 
In   capital   cases,    the   jury,    after   having   been 
sworn,  shall  be  kept  together  in  charge  of  a  sworn 

Tenn.,  724;    People  vs.  Broth-  «  Hughes'  Cr.  Law,  Sec.  2963;  Van 

erton,  43  Cal.,  530;    State  vs.  Blaricum   vs.    People,    16   111., 

Start,  60  Kan.,  256.  364;    People   vs.    Decker,   157 

40  Hughes'    Cr.    Law,    Sec.    2953;  N.  Y.,  186;  Clifford  vs.  People, 

People  vs.  Casey,  96  N.  Y.,  115;  229  111.,  633-642. 

People  vs.  Wilmarth,   156  N.  °  State  vs.  Angelo,  18  Nev.,  425; 

Y.,  566;  Thompson  vs.  People,  State  vs.  Rollins,  22  N.  H.,  528; 

26  Colo.,  496.  Hughes'  Cr.   Law,  Sec.  2966. 
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officer,  during  all  the  adjournments  of  the  court, 
unless  otherwise  ordered  by  the  court  with  the  consent 
of  the  parties.43  But  the  separation  of  a  jury  without 
such  consent,  even  in  capital  cases,  is  not  sufficient 
of  itself  for  setting  aside  a  verdict  otherwise  right. 
It  must  appear  that  some  of  the  jurors  might  have 
been  tampered  with  or  improperly  influenced  to  the 
prejudice  of  the  accused  before  the  court  will  interfere 
with  the  verdict.44  If  any  juror  is  permitted  to  sepa- 
rate himself  from  the  others  and  mingle  with  a  crowd 
of  persons,  unaccompanied  by  a  proper  officer,  it  will 
be  presumed  that  the  rights  of  the  defendant  were 
prejudiced  by  this  conduct  of  the  juror,  until  the  con- 
trary is  shown  by  the  prosecution.45  But  in  all  cases 
less  than  capital,  it  is  the  practice  generally  to  permit 
the  jury  to  separate  during  recesses  or  adjournments.46 

SECTION  94.    SWORN  OFFICER  ATTENDING  THE  JURY. 

The  law  requires  that  when  the  jury  retire  to  con- 
sider of  their  verdict,  they  shall  be  attended  by  a 
sworn  officer.  This  requirement  is  mandatory;  and 
the  failure  to  swear  the  officer  who  attended  the  jury 
is  reversable  error;47  but  perhaps  not  so  in  cases 
which  are  not  capital.48  But  if  the  defendant  does 
not  object  to  an  unsworn  officer  attending  the  jury, 
he  waives  the  irregularity.49 

SECTION  95.    OPENING  STATEMENTS  OF  COUNSEL. 

The  jury  having  been  sworn  to  try  the  issues,  the 
next  step  is  the  making  of  opening  statements  by 

*  Hughes'    Cr.    Law,    Sec.    2970;  «•  Suttpn  vs.  People,  145  111.,  283. 

Jumpertz  vs.   People,  21   111.,  47  Lewis  vs.  People,  44  111.,  454. 

411.  48  Gibbons  vs.  People,  23  111.,  468. 

44  Flanagan    vs.    People,    214    111.,  49  Dreyer  vs.  People,  188  111.,  46; 

170-180;     Waller    vs.    People,  Sanders   vs.    People,    124   111., 

209  111.,  284-289;    Marzen  vs.  224  (Swearing  the  officer  too 

People,  190  111.,  81-88.  soon  is  not  material.) 

«*  Daniel  vs.  State,  56  Ga.,  653. 
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counsel  for  the  respective  parties.  Counsel  for  the 
prosecution  is  required  to  make  his  statement  first; 
and  counsel  for  the  defense  may  follow  him  immedi- 
ately if  he  desires,  or  he  may,  by  leave  of  the  court, 
defer  making  his  statement  until  after  the  introduc- 
tion of  all  the  evidence  for  the  prosecution,  or  he  may 
waive  an  opening  statement  for  the  defendant  entirely 
if  he  sees  proper  to  take  that  course.  In  any  event, 
the  opening  statements  consist  of  a  plain  statement  of 
the  issues  involved,  the  nature  of  the  case,  the  facts 
the  prosecution  expects  to  prove,  and  the  facts  show- 
ing the  nature  of  the  defense  in  reply  thereto.  Counsel 
on  both  sides  may  make  an  outline  statement  of  the 
law  of  the  case  if,  in  their  judgment,  the  nature  of  the 
case  demands  it  for  the  guidance  of  the  jury.  Prior 
to  or  even  after  the  opening  statements,  all  of  the 
other  witnesses  in  the  case  may,  at  the  request  of  either 
side,  be  excluded  from  the  court  room  during  the 
examination  of  a  witness,  to  prevent  them  hearing 
each  other  or  one  another  testify. 


CHAPTER  VI. 
CRIMINAL  EVIDENCE. 

SECTION  96.    CRIMINAL  EVIDENCE  DEFINED. 

Criminal  evidence  is  any  matter  of  fact  or  thing 
which  proves  or  tends  to  prove  the  guilt  or  innocence 
of  one  charged  with  a  criminal  offense. 

The  evidence  may  be  parole  or  documentary;  and 
it  is  either  direct  or  circumstantial,  or  both. 

SECTION  97.    DIRECT  AND  CIRCUMSTANTIAL  EVIDENCE. 

Direct  evidence  is  any  competent  matter  of  fact 
or  thing  usually  given  by  eye-witnesses ;  that  is,  persons 
who  saw  what  was  done  or  heard  what  was  said  by  the 
persons  concerned  in  the  transaction  in  question.  Cir- 
cumstantial evidence  consists  of  any  fact  or  state  of 
facts  or  thing  competent  to  be  introduced  where  there 
are  no  eye-witnesses  to  the  transaction  under  investi- 
gation. There  must  of  course  be  witnesses  sworn  and 
examined  who  know  the  facts  which  constitute  the 
circumstantial  evidence. 

SECTION  98.       THE  BEST  EVIDENCE  MUST  BE  PRO- 
DUCED. 

In  most  respects  the  general  rules  of  evidence  are 
the  same  in  civil  and  criminal  causes.  One  of  the 
general  rules  is,  the  best  evidence  must  be  produced 
or  its  absence  accounted  for  before  secondary  evidence 
is  permissible.  Therefore  the  contents  of  a  letter  or 
other  writing  cannot  be  shown  by  oral  testimony  or 
by  a  copy  until  it  is  first  shown  that  the  original  cannot 
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be  produced,  the  original  letter  or  writing  being  the 
best  evidence.1 

So  if  it  becomes  necessary  to  prove  a  former 
conviction  or  acquittal  of  the  accused,  the  record,  or  a 
certified  copy  thereof  where  authorized  by  statute 
instead  of  the  original,  is  the  only  competent  evidence 
of  such  former  conviction  or  acquittal.2 

When  a  certified  copy  of  any  record  is  produced 
for  the  purpose  of  introducing  it  in  evidence,  it  must 
be  attested  in  proper  manner  as  required  by  statute 
or  act  of  congress.3 

Exemplification  of  judgments  of  record  of  other 
states,  to  be  admissible  under  the  act  of  congress,  must 
be  attested  by  the  clerk  under  the  seal  of  the  court, 
with  the  certificate  of  the  presiding  judge  that  the 
attestation  of  the  clerk  is  in  due  form.4 

SECTION  99.     Two  PROPOSITIONS  INVOLVED  IN  EVERY 

CASE. 

In  every  criminal  cause  there  are  two  leading, 
distinct  propositions  involved;  namely,  that  a  crime 
was  actually  committed,  and  that  it  was  committed 
by  the  defendant  and  none  other;  in  other  words,  the 
corpus  delicti,  and  the  identity  of  the  accused.  The 
evidence  must  establish  these  two  propositions  beyond 
a  reasonable  doubt;  and  this  may  be  done  by  circum- 
stantial evidence  as  well  as  by  direct  or  positive 
evidence.5 

1  Young  vs.  People,  221  111.,  51;  21  III.,  193;  Wilburn  vs.  Hall, 

State   vs.   Matthews,   88  Mo.,  16  Mo.,  168;  1  Roscoe  Cr.  Ev., 

121.  169. 
1  Hughes'    Cr.    Law,    Sec.    3147;            •  Gore  vs.   People,    162   111.,  265; 

Walter  vs.  State,  105  Ind.,  589;  Hoch  vs.  People,  219  111.,  264; 

State  vs.  Farmer,  84  Me.,  436.  Carlton    vs.    People,    150    111., 

3  State  vs.  Frederic,  69  Me.,  400.  181;    Com.    vs.    Johnson,    162 

4  Hughes'    Cr.    Law,    Sec.    3148;  Pa.     St.,     63;     Campbell     v» 

Duncummun  vs.  Hysinger,  14  People,  159  111.,  9. 

111.,  249;  Spencer  vs.  Langdon, 
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The  corpus  delicti  is  the  body  or  substance  of  the 
offense,6  and  it  must  be  proven  before  the  introduction 
of  evidence  as  to  how  or  by  whom  it  was  committed.7 

But  it  often  happens  that  the  same  evidence 
which  connects  or  tends  to  connect  the  accused  with 
the  offense  charged  also  tends  to  prove  the  corpus 
delicti  or  body  of  the  crime;  hence  the  two  proposi- 
tions may  be  proven  at  the  same  time  by  the  same 
evidence.8 

The  corpus  delicti  cannot  be  established  alone  by 
confessions  of  the  accused ;  it  must  be  proven  by  other 
competent  evidence,  independent  of  confessions.9 

The  corpus  delicti  is  generally  composed  of  several 
essential  elements.  And  the  rule  is  fundamental 
that  every  material  fact  essential  to  constitute  an 
offense  must  be  proven  by  the  required  weight  of 
evidence,  and  the  burden  of  proof  is  on  the  prosecution.10 

SECTION  100.    CIRCUMSTANTIAL  EVIDENCE  ALONE. 

Circumstantial  evidence  alone  is  sufficient  to 
warrant  a  conviction,  however  heinous  the  crime 
may  be,  provided  it  convinces  the  jury  of  the  guilt  of 
the  accused  beyond  a  reasonable  doubt.11 

In  a  case  of  purely  circumstantial  evidence  it  is 
necessary  not  only  that  the  circumstances  relied  upon 

Ev.,  Sec.  217;  McCullough  vs. 
State,  48  Ind.,  109;  State  vs. 
German,  54  Mo.,  526  (evidence 
not  sufficient). 

10  People  vs.  Plath,  100  N.  Y.,  590; 

Williams  vs.  People,  101  111., 
385;  State  vs.  Harvey,  131 
Mo.,  339;  Jones  vs.  State,  51 
Ohio  St.,  331;  Underbill's  Cr. 
Ev.,  Sec.  23. 

11  State  vs.  Avery,  113  Mo.,  475; 

Carlton  vs.  People,  150  111., 
187;  Hughes'  Cr.  Law,  Sec. 
3204. 


•  Hughes'    Cr.    Law,    Sec.    3089; 

People  vs.  Palmer,  109  N.  Y., 

110. 
1  Carlton  vs.  People,  150  111.,  186; 

McCullough  vs.  State,  48  Ind., 

109;  Hoch  vs.  People,  219  111., 

265,  284. 
Carroll  vs.  People,  136  111.,  463; 

People  vs.  O'Neil,  109  N.  Y., 

251. 
Wistrand    vs.    People,    213    111., 

72,  79;  Gore   vs.  People,   162 

111.,  265;  Gray  vs.  Com.,  101 

Pa.    St.,    380;    Campbell    vs. 

People,  159  111.,  24;  1  Greenl. 

Vol.  X.— 18. 
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for  a  conviction  shall  all  concur  to  show  that  the 
defendant  committed  the  crime,  but  that  they  are  all 
inconsistent  with  any  other  rational  conclusion.12 

In  a  case  where  the  evidence  is  entirely  circum- 
stantial, the  guilt  of  the  accused  must  be  so  thoroughly 
established  as  to  exclude  every  other  reasonable 
theory.13 

The  circumstances  taken  together  should  be  of 
a  conclusive  nature  and  tendency,  leading  on  the 
whole  to  a  satisfactory  conclusion,  and  producing  in 
effect  a  reasonable  and  moral  certainty  that  the  accused 
and  no  one  else  committed  the  offense  charged.14 

The  test  is  the  sufficiency  of  the  evidence  to 
satisfy  the  understanding  and  conscience  of  the  jury.15 

SECTION   101.        WEIGHT;    BEYOND  A  REASONABLE 

DOUBT. 

The  evidence  must  establish  the  guilt  of  the  de- 
fendant beyond  every  reasonable  doubt  before  a 
conviction  can  be  had.  A  mere  preponderance  is 
not  sufficient,  however  strong  the  preponderance  may 
be,  unless  it  generates  full  belief  of  the  charge  to  the 
exclusion  of  all  reasonable  doubt.16 

A  reasonable  doubt  is  one  arising  from  a  candid 
and  impartial  investigation  of  all  the  evidence,  and 
such  as  in  the  graver  transactions  of  life  would  cause 
a  reasonable  and  prudent  man  to  hesitate  and  pause.17 

The  reasonable  doubt  the  jury  are  permitted  to 
entertain  must  be  as  to  the  guilt  of  the  accused  on  the 

u  People   vs.   Bennett,  49  N.  Y.,  "  Bonardo  vs.  People,  182  111.,  417; 

139;   3  Greenl.  Ev.,  Sec.   137  Carlton   vs.    People,    150    111., 

(Redf.  Ed.).  181. 

a  Purdy  vs.   People,   140  HI.,  48;  "  3  Greenl.  Ev.,  Sec.  29;  Shields 

Com.    vs.    Webster,    5    Cush.  vs.  State,  104  Ala.,  35. 

(Mass.),  313.  »  Little  vs.  People,  157  111.,  158; 

"  Dunn  vs.  People,  158  HI.,  593;  Dunn  vs.  People,  109  111.,  635; 

Carlton   vs.   People,   150   111..  Com.  vs.  Miller,  139  Pa.  St.,  77. 
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whole  of  the  evidence  and  not  as  to  any  particular 
fact.18 

The  jury  may  be  said  to  entertain  a  reasonable 
doubt  when,  after  a  comparison  and  consideration  of 
all  the  evidence  in  the  case,  they  cannot  say  that  they 
feel  an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge.19 

SECTION   102.    BURDEN  OF  PROOF  ON  DEFENDANT, 

WHEN. 

The  burden  is  always  on  the  prosecution  to  prove 
the  guilt  of  the  accused  beyond  a  reasonable  doubt 
before  a  conviction  can  be  had.20 

But  when  the  defendant  sets  up  an  affirmative 
defense,  such  as  alibi,  insanity,  or  self  defense,  the 
burden  is  on  him  to  establish  it  by  such  weight  of 
evidence  as,  when  considered  with  all  the  other  evi- 
dence, raises  a  reasonable  doubt  of  his  guilt.21 

But  in  some  jurisdictions  the  burden  is  on  the 
accused  to  establish  his  defense  of  alibi,  insanity,  or 
self-defense  by  a  preponderance  of  the  evidence,*22  and 
in  some  states,  beyond  a  reasonable  doubt.23 

SECTION    103.     COMPETENCY    OR    INCOMPETENCY   OP 
CONFESSIONS. 

Admissions  or  confessions  of  the  accused  freely 
and  voluntarily  made  may  be  sufficient  to  warrant  a 
conviction,  if  the  other  evidence  in  the  case  clearly 

18  Carlton  vs.  People,  150  111.,  181;  Smith  vs.  People,  142  111.,  122; 

State  vs.  Smith,  53  Mo.,  267.  Carlton    vs.    People,    150    111., 

19  Com.     vs.     Webster,     5     Cush.  181  (Alibi). 

(Mass.),  320;  Carlton  vs.People,  *J  State  vs.   McCracken,  66   Iowa, 

150  111.,  181,  192.  569    (Alibi);    State   vs.    Scott, 

10  Williams  vs.  People,  101  111.,  382,  47  La.,  251  (Insanity). 

385;    Hughes'    Cr.    Law,    Sec.  1S  Com.  vs.  Kilpatrick,  204  Pa.  St., 

2415;    Walters    vs.    State,    39  218;  State  vs.  Lewis,  20  Nev., 

Ohio  St.,  215.  333;  State  vs.  Scott,  49  La., 

11  Wacaser  vs.  People,  134  HI.,  438;  253. 
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shows  that  a  crime  was  committed,  in  other  words, 
establishes  the  corpus  delicti.24 

But  a  confession  is  not  competent  under  any  cir- 
cumstances, unless  freely  and  voluntarily  made.  If 
any  degree  of  influence  has  been  exerted  to  induce 
the  accused  to  make  a  confession  it  is  incompetent  and 
cannot  be  used  against  him.  Thus,  to  tell  the  accused 
that  the  punishment  would  likely  be  lighter,  if  he  will 
tell  the  whole  story,  renders  his  confession  incom- 
petent.25 

A  confession  procured  on  the  promise  of  the 
state's  attorney  that  it  should  not  be  used  against 
him  is  incompetent  and  worthless  as  evidence.26 

The  rule  is  that  a  confession  can  never  be  received 
in  evidence  when  the  prisoner  has  been  influenced 
to  make  it  by  any  promise,  or  by  any  threat,  or  by 
any  hope  that  the  punishment  may  be  lighter,  however 
slight  the  influence  may  have  been.27  And  it  makes 
no  difference  whether  the  confession  was  made  orally 
or  in  writing,  the  same  rules  govern  alike. 

Where  objection  is  made  to  the  introduction  of 
a  confession  for  incomptency,  it  is  the  duty  of  the 
court,  out  of  the  presence  and  hearing  of  the  jury,  to 
hear  all  the  evidence  on  both  sides  and  determine  its 
competency,  or  incompetency.28 

The  judge  of  the  court  must  be  clearly  satisfied 
that  a  confession  is  competent  from  all  the  evidence 
before  him  before  permitting  it  to  be  introduced  in 
evidence. 

14  Gore  vs.   People,   162  111.,  265;  Bartley   vs.   People,    156   HI., 

People  vs.  Meyer,  162  N.  Y.,  238;  Bram  vs.  U.  S.,  168  U.  S., 

357.  532. 

K  Robinson   vs.    People,    159    111.,  n  Com.  vs.  Culver,  126  Mass.,  464; 

119;    Com.    vs.    Preece,    140  Zuckerman    vs.    People,    213 

Mass.,  276.  111.,   114;  Rufer  vs.  State,  25 

»  Robinson  vs.  People,  159  111.,  119.  Ohio  St.,  464;  Underbill's  Cr. 

17  Gates  vs.   People,   14   111.,  436;  Ev.,  Sec.  127. 
Newman  vs.  State,  49  Ala.,  1; 
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SECTION  104.    DECLARATIONS  OF  THE  ACCUSED  AND 

OTHERS. 

While  a  transaction  is  actually  in  progress  the 
declarations  or  statements  of  any  or  all  persons  present 
are  competent  as  part  of  the  res  gestae.  For  example, 
at  the  time  of  a  robbery  the  defendants  ran  out  of  the 
place  where  the  offense  was  committed,  and  the  person 
who  had  been  robbed  by  them  came  following  immedi- 
ately in  pursuit,  holloing  that  he  had  been  robbed, 
and  asking,  which  way  did  those  fellows  go?  What 
was  thus  said  is  competent  evidence  as  part  of  the 
res  gestae.29 

Res  gestae  means  the  surrounding  facts  of  a 
transaction,30  and  includes  anything  said  or  done  not 
only  by  the  persons  actually  engaged  in  it,  but  also 
anything  said  or  done  by  any  others  who  were  present. 

Declarations  of  third  persons  acting  with  the 
defendant  at  the  time  of  the  difficulty  are  competent.31 
And  although,  generally  speaking,  declarations  or 
statements  must  be  contemporaneous  with  the  event 
or  transaction,  yet  when  there  are  connecting  circum- 
stances, they  may,  even  if  made  sometime  afterward, 
form  part  of  the  res  gestae.32  And  if  the  prosecution 
introduces  part  of  what  was  said  at  the  time  of  the 
act,  the  accused  is  entitled  to  introduce  the  remainder.33 
But  statements  of  third  persons  cannot  be  shown  in 
evidence  unless  they  were  part  of  the  res  gestae.34 

It  follows  from  what  has  been  said  that  any 

»  Bow  vs.   People,   160  HI.,  440;  Com.  vs.  Werntz,  161  Pa.  St., 

Lander  vs.  People,  104  111.,  256;  591;   Simons  vs.   People,    150 

Healey  vs.  People,  163  111.,  380;  111.,  75. 

Com.  vs.  Werntz,  161  Pa.  St.,  M  Burns  vs.  People,  49  Ala.,  370; 

591.  Miller  vs.  People,  216  111.,  309, 

»  Carr  vs.  State,  43  Ark.,  95.  312. 

11  Lyons  vs.  People,  137  111.,  461;  M  Carlton  vs.  People,  150  111.,  181; 

Underbill's  Cr.  Ev.,  Sec.  331.  Thomas  vs.  People,  67  N.  Y., 

*»  State  vs.  Davis,  104  Tenn.,  501;  218. 
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declarations  or  statements  of  third  persons  made 
some  time  after  a  transaction  is  over  are  incompetent, 
being  mere  hearsay.35 

SECTION   105.    DEFENDANT'S   SILENCE  AND  FLIGHT. 

An  admission  or  confession  may  be  inferred  from 
the  conduct  of  the  accused  remaining  silent  when 
charged  with  a  crime,  or  when  statements  are  made 
by  third  persons  in  his  presence  affecting  him,  when 
the  circumstances  afford  an  opportunity  to  act  or 
speak  in  reply  to  the  charge.  The  natural  inference 
is  that  silence  amounts  to  confession.36  But  the  silence 
of  the  accused  when  thus  confronted  may  be  explained 
in  such  manner  as  would  render  it  of  little  or  no  force.37 

So  the  fact  that  the  defendant  disappeared  or 
concealed  himself,  under  some  circumstances,  may  be 
regarded  as  a  circumstance  as  tending  to  connect  him 
with  the  offense  charged.38 

SECTION   106.    THE  GOOD  CHARACTER  OF  THE  DE- 
FENDANT. 

Evidence  of  the  good  character  of  the  accused  is 
always  admissible,  no  matter  how  conclusive  the 
evidence  may  appear  to  be  against  him.39 

The  defendant  can  prove  his  good  character, 
however,  only  by  general  reputation,  and  not  by 
particular  acts  or  transactions  in  which  he  may  have 
been  concerned.40 

In  proving  the  character  of  the  accused  the  proper 
inquiry  is  whether  the  witness  knows  his  general 

"Hughes'    Cr.    Law,    Sec.    3121;  Welch  vs.  State,  104  Ind.,  347; 

Lyons  vs.  People,  137  111.,  617.  Sewell  vs.  State,  76  Ga.,  836. 

M  Ackerson  vs.  People,  124  111.,  572;  3»  Aneals  vs.  People,  134  111.,  401; 

People  vs.  McCrea,  32  Cal.,  98.  Jupitz  vs.  People,  34  HI.,  52. 

87  Hughes'    Cr.    Law,    Sees.    3129,  «  Hirshman   vs.   People,   101   111., 

3130.  574. 
u  State  vs.  Frederic,  69  Me.,  400; 
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reputation  in  the  neighborhood  where  he  resides,  or 
among  those  with  whom  he  is  conversant,  for  honesty 
and  integrity,  for  peace  and  quiet,  or  other  appropriate 
quality  according  to  the  nature  of  the  case,  which  he 
must  answer  in  the  affirmative,  before  asking  him 
what  that  reputation  is.41 

Evidence  that  the  witness  has  long  been  acquainted 
with  the  defendant,  and  that  he  never  heard  his 
reputation  questioned,  is  competent.42 

In  cases  involving  much  doubt  the  good  character 
of  the  accused  is  entitled  to  great  weight,43  and  no 
doubt  often  creates  such  reasonable  doubt  that  he 
should  be  acquitted.44 

The  prosecution  may  call  witnesses  to  disprove 
the  testimony  of  those  for  the  defendant,  but  the 
rebuttal  must  go  to  the  general  reputation  and  not 
particular  acts  of  misconduct.45 

But  the  prosecution  shall  not  be  allowed  to  at- 
tack the  character  of  the  defendant  until  he  himself 
first  puts  it  in  issue.46 

The  character  of  the  evidence,  however,  which 
is  introduced  to  prove  the  crime  charged  may  incident- 
ally and  unavoidably  prove  the  accused  to  be  of  very 
bad  character.  This  is  competent  as  part  of  the  res 
gestae.47 

SECTION  107.    CHARACTER  OF  THE  DECEASED. 

Where  the  defendant  has  introduced  evidence 
tending  to  show  self-defense  in  a  homicide  case,  he 

«  Gifford  vs.  People,  148  HI.,  173.  «  Aiken  vs.  People,  183  fll.,  215, 

«  Gifford  vs.  People,  148  111.,  173;  McCarthy  vs.  People,  31  HI., 

State  vs.  Bryan,  34  Kan.,  63.  231. 

48  Walsh   vs.    People,   65    111.,   64;  «•  State   vs.  Hull,  18  R.    I.,    207; 

Aiken  vs.  People,  183  111.,  215.  State  vs.  Lapage,  57  N.  H.,  245; 

«•  Aneals  vs.  People,  134  111.,  415;  People  vs.  Fair,  43  Cal.,  137. 

Wagner  vs.  State,  107  Ind.,  71.  «  Hughes'  Cr.  Law,  Sec.  3155. 
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may  then  show  the  general  bad  character  of  the  de- 
ceased as  that  of  a  dangerous  man;  but  the  evidence 
must  be  confined  to  the  general  reputation  of  the 
deceased;  he  cannot  show  it  by  specific  acts.48 

SECTION  107a.    EVIDENCE  OF  OTHER  DISTINCT 

OFFENSES. 

As  a  general  rule  evidence  of  other  independent, 
distinct  offenses  than  the  one  alleged  in  the  indictment 
is  incompetent  and  prejudicial.49 

Before  evidence  of  another  offense  is  competent 
it  must  in  some  way  tend  to  prove  the  defendant 
guilty  of  the  crime  for  which  he  is  on  trial,  or  show 
some  connection  between  the  two  cases  linking  them 
together  for  some  purpose  which  the  accused  intended 
to  accomplish,  or  that  there  is  a  logical  connection 
between  the  two  acts,  that  one  tends  to  establish  the 
other,  or  that  the  two  cases  form  but  one  transaction.60 

SECTION  108.     OPINIONS  OF  EXPERTS  AND  NON- 
EXPERTS. 

Evidence  amounting  to  opinions  when  permissible 
is  generally  confined  to  the  testimony  of  expert  wit- 
nesses, such  as  the  opinions  of  medical  experts,  and 
others  where  peculiar  skill  is  required.51 

Whenever  the  subject  matter  of  inquiry  is  of 
such  a  character  that  it  may  be  presumed  to  lie  within 
the  common  experience  and  education  of  all  men, 
moving  in  the  ordinary  walks  of  life,  then  opinions  of 
experts  are  not  competent.62 

48  State  vs.  Fairo,  1  Marv.  (Del.),  »  Schultz  vs.  People,  210  111.,  166, 

492;  Carle  vs.  People,  200  111.,  202;    Glover   vs.    People,    204 

494,  504;  Cannon  vs.  People,  111.,  170.  175;  Lyons  vs.  People, 

141111.,  281.  137  111.,  612. 

49  Parkinson   vs.   People,   135   111.,  «  Hellyer  vs.  People,  186  111.,  550; 

405;  Brom  vs.  People,  216  111.,  Rogers,  Expert  Test.,  Sec.  8; 

148,   151;   Bishop  vs.   People,  Green  vs.  State,  154  Ind.,  655. 

194  HI.,  365,  369.  »  Hellyer  vs.  People,  186  HI.,  550. 
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Opinions  of  ordinary  or  non-experts,  however, 
are  sometimes  under  some  circumstances  permissible, 
in  such  matters,  for  instance,  involving  magnitude 
or  quantities,  portions  of  time,  space,  speed,  motion 
and  the  like.53 

A  common  or  non-expert  witness  is  competent 
to  testify  and  give  his  opinions  as  to  the  mental  state 
or  condition  of  a  person,  whether  sane  or  insane;  but 
he  must  first  state  the  facts  which  he  knows  of  his 
own  knowledge,  upon  which  he  bases  his  opinion;  he 
cannot  give  an  opinion  from  facts  related  to  him  by 
some  one  else.54 

SECTION  109.  VARIANCE  BETWEEN  THE  PROOF  AND 
ALLEGATIONS. 

The  general  rule  is  that  the  evidence  must  cor- 
respond with  the  averments  in  the  indictment,  es- 
pecially descriptive  averments,  otherwise  there  would 
be  a  fatal  variance  ;55  and  this  includes  names  of  persons 
involved,56  also  corporations.57 

Thus  if  the  indictment  charges  the  stealing  of 
a  black  horse,  evidence  of  the  stealing  of  a  horse  of  a 
different  color  is  incompetent.58 

A  charge  of  burglary  "in  the  night-time"  varies 
from  the  evidence  of  burglary  "in  the  day-time."  59 

SECTION    110.    COMPETENCY    OF    DEFENDANT   AS    A 

WITNESS. 

Under  constitutional  provisions  of  the  several 
states  as  well  as  the  federal  government,  no  person 

M  State  vs.   Baldwin,  36  Kan.,  1.  Com.  vs.  Warren,   143  Mass., 

•*  Phelps  vs.  Com.,  17  Ky.  L..  706;  568;  Miller  vs.  People,  39  111., 

People  vs.   Strait,  148  N.  Y.,  463;    Gahan    vs.    People,    58 

566;  Henderson  vs.  State,  111  111.,  160;  Little  vs.  People,  157 

Ga.,  178;  State  vs.  Pennyman,  111.,  156;  Hix  vs.  People,  157 

68  Iowa,  212.  HI.,  384. 

»  Morgan  vs.  State,  61  Ind.,  447;  a  Syker  vs.  People,  132  111.,  32. 

Bromley  vs.  People,   150  Dl.,  *  1  Greenl.  Ev.,  Sec.  65;  Turner  vs. 

302.  State,  3  Heisk  (Tenn.),  452. 

•  Brown  vs.  People,  66  Dl.,  346;  *  Bromley  vs.  People,  150  Dl.,  297. 
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shall  be  compelled  in  any  criminal  case  to  give  evidence 
against  himself  or  be  twice  put  in  jeopardy  for  the 
same  offense.60 

These  provisions  do  not  render  the  accused  in- 
competent as  a  witness  in  his  own  behalf;  but  by  the 
common  law  he  is  not  a  competent  witness  in  his  own 
case  where  he  is  the  sole  defendant,  although  he  may 
under  some  circumstances  become  a  witness  for  a  co- 
defendant  on  a  joint  indictment.61 

But  statutes  generally  exist  removing  the  common 
law  disability,  so  that  the  defendant  may  become 
a  witness  in  his  own  behalf  if  he  desires  to  do  so,  but 
he  can  not  be  compelled  to  testify.  And  by  the 
common  law  persons  convicted  of  infamous  crimes 
are  rendered  incompetent  as  witnesses  and  excluded, 
but  not  so  unless  the  conviction  is  followed  by  judg- 
ment.82 

SECTION  111.    INCOMPETENCY  OF  HUSBAND  AND  WIFE. 

Neither  the  husband  nor  the  wife  is  a  competent 
witness  to  testify  for  or  against  the  other  in  any 
criminal  cause,  in  the  absence  of  a  statute  rendering 
them  competent.  By  the  common  law  they  are  but 
one  person.63  Nor  can  their  incompetency  in  this 
respect  be  waived.64 

But  it  is  only  where  there  has  been  a  valid  mar- 
riage that  the  husband  and  wife  are  thus  rendered 
incompetent;65  the  only  test  is  are  they  husband  and 
wife.66 

«  111.  Const.,  Art.  2,  Sec.  10;  U.  S.  «  Creed  vs.   People,  81   111.,   568; 

Const.,  5th  Amend.  1  Greenl.  Ev.,  Sec.  334. 

«  Harwell  vs.  State,  10  Lea  (Tenn.),  M  Barber  vs.  People,  203  111.,  543; 

544;   Whelchell   vs.    State,   23  Graff  vs.  People,  208  111.,  312. 

Ind.,  89.  "  Hoch  vs.  People,  219  HI.,  278. 

M  Bartholomew  vs.  People,  104  HI.,  M  Rickerstriker  vs.  State,  31  Ark., 

607;   People   vs.   Rodrigo,    69  208. 

Cal.,  601. 
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To  this  rule  there  are  exceptions.  If  the  one 
commits  an  offense  against  the  other,  the  one  as- 
saulted becomes  a  competent  witness  against  the 
other.  Thus  if  the  husband  commits  an  assault  and 
battery  upon  his  wife,  she  is  a  competent  witness 
against  him.67 

SECTION  112.    THE  CREDIBILITY  OF  WITNESSES. 

Witnesses  are  truthful  and  trustworthy,  fair  and 
unbiased;  or  they  are  not;  they  are  reasonable  and 
consistent  in  their  statements  or  the  contrary;  their 
opportunities  for  seeing  and  knowing  the  matters 
and  things  they  testify  to  are  favorable  or  unfavorable; 
they  may  be  interested  in  the  result  of  the  trial  or 
they  may  not  be;  and  they  may  be  impeached  or  sus- 
tained. All  these  matters  relating  to  the  witnesses 
are  collateral  issues  to  be  determined  by  the  jury. 

The  jury  are  not  only  the  sole  judges  of  the 
facts  and  weight  of  the  evidence,68  but  also  of  the 
credibility  of  the  witnesses.69  And  when  there  is  a 
conflict  in  the  testimony  of  the  witnesses  the  jury 
must  determine  to  whom  they  will  give  credence.70 

But  when  the  competency  of  a  witness  is  in  dis- 
pute, the  question  is  one  primarily  to  be  decided  by 
the  court.71 

SECTION   113.     IMPEACHMENT  OF  A  WITNESS. 

The  object  of  impeaching  a  witness  is  to  discredit 
him,  and  destroy,  if  possible,  the  force  and  effect  of  his 
testimony.  This  may  be  done  by  showing  his  general 

87  Turner  vs.  State,  60  Miss.,  351.  Deal  vs.  State,  140  Ind.,  354; 

•»  People  vs.  Welch,  49  Cal.,  181;  Bressler  vs.  People,  117  111., 

People  vs.  Casey,  65  Cal.,  260;  422. 

Sparf  vs.  U.  S.,  156  U.  S.,  51;  70  Bonardo  vs.  People,  182  111.,  417; 

Graff  vs.  People,  134  111.,  382.  Spahn  vs.  People,  137  111.,  543. 

M  Bean  vs.  People,  124  111.,  580;  "  Dowdy  vs.  Watson,  115  Ga.,  42. 

Spahn  vs.  People,  137  HI.,  643; 
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reputation  for  truth  and  veracity  to  be  bad,  but  not 
by  particular  acts.72 

A  witness  may  also  be  impeached  by  showing 
that  he  made  statements  on  material  matters  out  of 
court,  or  on  some  former  occasion,  contradictory  to 
what  he  testified  to  in  court;  but  the  foundation  must 
be  laid  by  calling  his  attention  to  the  time  and  place, 
and  what  he  said,  and  giving  him  an  opportunity  to 
explain  or  deny  what  he  may  have  said.  If  he  denies 
making  the  statements,  the  impeaching  witness  will 
swear  that  he  did  make  them.73 

Again,  a  witness  during  his  examination,  or  cross- 
examination,  may  tell  such  an  unreasonable  or  con- 
tradictory story,  that  his  own  testimony  may  utterly 
impeach  him. 

Also,  a  witness  may  be  discredited  and  impeached 
by  showing  on  cross-examination  his  criminal  career; 
that  he  had  served  a  term  of  imprisonment  in  the 
penitentiary,  was  convicted  of  larceny,  burglary  or 
other  crime.74 

The  rules  relating  to  the  impeachment  of  a  witness 
apply  to  the  defendant  when  he  becomes  a  witness, 
the  same  as  to  other  witnesses.  His  credibility  is 
tested  by  the  same  tests,  and  only  the  same  tests,  ap- 
plied to  others. 

But  the  impeachment  of  a  witness  must  be  con- 
fined to  matters  material  and  pertinent  to  the  issues.75 

SECTION    114.    THE    ORDER    OF    INTRODUCTION    OP 

EVIDENCE. 
The  evidence  is  introduced  on  the  trial  by  the 

"  McCarty  vs.  People,  51  HI.,  231;  bons  vs.  People,  23  111.,  466. 

Randall   vs.   State,    132   Ind.,  M  Eller  vs.  People,  153  HI.,  345. 

539;  Giffprd  vs.  People,  87  HI.,  "  Swan   vs.   People,   98   El.,   612; 

214;    Briggs   vs.    People,   219  Maguire  vs.   People,   219   111., 

Dl     330-340.  16;  Dacey  vs.  People,  116  Dl., 

n  Aneals  vs.  People,  134  Dl.,  412;  575. 

1  Greenl.  Ev.,  Sec.  462;  Gib- 
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examination  and  cross-examination  of  the  witnesses, 
commencing  with  those  of  the  prosecution;  after  which 
those  for  the  defense  follow. 

SECTION  115.    LEADING  QUESTIONS  AND  CROSS-EX- 
AMINATION. 

It  is,  improper  for  a  party  to  examine  his  own 
witness  by  leading  questions — such  as  suggest  the 
answer  desired.76  But  there  are  exceptions  to  this 
rule;  one  may  ask  leading  questions  and  even  cross- 
examine  his  own  witness  who  proves  to  be  hostile  and 
seeks  to  evade.  Nor  should  the  examination  be  con- 
ducted in  such  a  manner  as  to  call  for  the  conclusions 
of  the  witness.  A  witness  is  not  permitted  to  state 
conclusions,  but  he  may  state  facts  from  which  con- 
clusions may  be  drawn.  But  in  cross-examination 
of  opposing  witnesses,  leading  questions  are  permitted, 
and  great  latitude  generally  should  be  allowed,77 
especially  in  the  cross-examination  of  accomplices.78 

*  Coon   vs.    People,   99   111.,   369;  Briggs    vs.    People,    219    HI., 

Maguire   vs.    People,   219   111.,  330,  338. 

16     (Discretionary    with    the  78  Stevens  vs.  People,  215  HI.,  593, 

court).  601. 
"  Ritzman  vs.  People,  110  111.,  371; 
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LEGAL  DEFENSES. 

SECTION  116.    ONCE  IN  JEOPARDY  A  DEFENSE. 

The  defendant  in  a  criminal  cause  has  a  right  to 
set  up  any  legal  defense  which  his  evidence  tends  to 
establish.  Among  the  defenses  is  that  of  once  in 
jeopardy,  which  occasionally  arises.  The  constitu- 
tions of  the  several  states,  as  well  as  that  of  the  na- 
tional government,  contain  the  provision,  that  no 
person  shall  be  twice  put  in  jeopardy  for  the  same 
offense.  A  lawful  verdict  of  acquittal  is  an  absolute 
bar  to  a  second  prosecution  for  the  same  offense  by 
the  same  government.  But  if  a  person  by  the  same 
unlawful  act  violates  the  laws  of  the  United  States, 
the  laws  of  the  state,  and  ordinances  of  a  city  or 
village,  he  may  be  punished  by  each;  a  conviction 
for  one  is  no  bar  to  the  others.1 

Jeopardy  commences  immediately  upon  the  swear- 
ing of  the  jury  to  try  the  cause,  when  all  of  the  pre- 
liminary steps  have  been  taken  necessary  to  the  trial.* 

The  unnecessary  discharge  of  the  jury,  after  they 
have  been  sworn  to  try  the  cause,  without  the  consent 
of  the  accused,  is  equivalent  to  an  acquittal,  and  hence 
a  bar  to  a  second  prosecution.3 

So,  the  reception  of  a  verdict  which  proves  to  be 
a  nullity,  and  the  discharge  of  the  jury,  are  equivalent 
to  an  acquittal,  and  a  bar  to  a  second  prosecution  for 
the  same  offense.4 

1  Wragg  vs.  Penn.  Tp.,  94  111.,  18;  8  O'Brien  vs.  Com    9  Bush.  (Ky.), 

Robbins  vs.  People,  95  111.,  177;  333  (unlawful  discharge  of  one 

Hughes  vs.  People,  8  Colo.,  536;  juror);    Adams   vs.    State,    99 

Cooley  Const.  Lim.,  199.  Ind.,  244. 

9  Weaver  vs.  State,  83  Ind.,  289;  4  Hayes  vs.  State,  107  Ala.,  1. 
Franklin  vs.  State,  85  Ga.,  570. 
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SECTION  117.    ALIBI,  DEFENDANT  NOT  PRESENT. 

If  the  accused  was  not  present  at  the  time  and 
place  of  the  commission  of  a  crime,  but  was  so  far 
away  as  to  render  it  impossible  for  him  to  have  com- 
mitted it,  and  if  he  in  no  manner  aided,  abetted, 
assisted  or  advised  the  commission  of  the  offense  at 
any  time,  he  certainly  is  innocent.  This  defense  is 
commonly  called  alibi.  In  making  out  this  defense 
the  accused  is  not  required  to  cover  the  whole  of  the 
time  of  the  commission  of  the  crime,  so  as  to  render 
it  impossible  for  him  to  commit  it;  nor  is  he  required 
to  satisfactorily  establish  this  defense  under  the  rule 
in  some  of  the  states.5 

SECTION  118.    INSANITY  AS  A  DEFENSE. 

If,  at  the  time  of  the  alleged  offense,  it  can  be 
shown  that  the  accused  was  laboring  under  such  a 
defect  of  reason  from  disease  of  the  mind  as  not  to 
know  the  nature  and  quality  of  his  act,  or  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  wrong, 
he  was  so  insane  that  he  could  not  commit  a  crime.8 

Where  insanity  is  the  defense,  the  inquiry  ia 
always  to  be  reduced  to  the  single  question  of  the 
capacity  of  the  accused  to  discriminate  between 
right  and  wrong  at  the  time  of  the  act.7 

The  true  test  of  legal  responsibility  is  not  only 
good  and  evil,  or  right  and  wrong,  but  the  power  to 
choose  the  one  and  refrain  from  the  other.8 

Insanity,  to  be  a  complete  defense,  must  be  of 
such  a  degree  as  to  create  an  uncontrollable  impulse 
to  do  the  act,  by  overriding  the  reason  and  judgment 
and  obliterating  the  sense  of  right  as  to  the  particular 

*  Briggs  vs.  People,  219  HI.,  330-  7  State  vs.  Harrison,  36  W.  V»., 

343.  729. 

8  Mackin  vs.  State,  59  N.  J.,  495.  8  Parsons  vs.  State,  81  Ala.,  577. 
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act  done,  and  depriving  the  accused  of  the  power  of 
choosing  between  right  and  wrong.9 

SECTION  119.    TAKING  ONE'S  OWN  is  NOT  LARCENY. 

One  charged  with  larceny  may  show  in  defense 
that  the  property  taken  by  him  was  his  own,  and  that 
it  was  unlawfully  withheld  from  his  possession;  or 
that  he,  in  good  faith,  believed  the  property  was  his.10 
So,  a  person  owning  property  jointly  with  others, 
cannot  be  guilty  of  stealing  it  in  appropriating  it  to 
his  own  use,  although  without  the  knowledge  or  con- 
sent of  the  others,  unless  the  person  from  whom  it 
was  taken  was  entitled  to  the  exclusive  possession 
of  it.11  The  same  principle,  of  course,  applies  to  em- 
bezzlement. No  one  can  be  guilty  of  stealing  or  em- 
bezzling that  which  belongs  to  him  or  in  which  he  has 
an  interest  as  partner  and  of  which  he  is  legally  en- 
titled to  the  possession.12 

SECTION   120.    ANOTHER  COMMITTED  THE  OFFENSE. 

The  accused  may  show  as  a  defense,  that  another 
person  committed  the  offense  charged,  and  that  he 
himself  took  no  part  in  it,  either  directly  or  indirectly.1' 
And  if  it  be  uncertain  whether  the  accused  or  an- 
other committed  the  crime,  neither  can  be  convicted.14 

SECTION    121.    INTOXICATION    AS    AN    EXCUSE    FOR 

CRIME. 

While  it  is  true,  generally  speaking,  that  intoxica- 
tion is  no  excuse  for  the  commission  of  an  offense,  yet, 

•  Hopps  vs.  People,  31  111.,  391.  41;  State  vs.  Butman,  61  N.  H., 

w  Brown  vs.  State,  28  Ark.,  126;  511. 

State  vs.  Brown,  104  Mo.,  365.  a  Carlton  vs.  People,  150  111.,  181, 

»  Fairy  vs.  State,   18  Tex.  App.,  188;    Synon   vs.    People,    188 

314.  111.,  609-627. 

u  State   vs.   Reddick,   2  S.   Dak.,  "  Campbell  vs.  People,  16  111.,  19; 

124;  State  vs.  Kent,  22  Minn.,  Epps  vs.  People,  102  Ind.,  539. 

Vol.  X.— 19. 
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where  a  particular,  specific,  or  deliberate  intent,  such 
as  malice  aforethought,  in  murder,  is  an  essential 
element  of  the  crime,  the  accused  may  show  in  defense 
that  he  was  intoxicated  to  such  a  degree  as  to  render 
him  incapable  of  entertaining  that  intent,15  and  the 
cause  of  the  incapacity  is  not  material,  whether 
drunkenness  or  other  cause.16  It  is  also  competent 
to  show  the  drunkenness  of  the  accused  as  part  of  the 
res  gestae.17 

SECTION  122.    ESSENTIAL  ELEMENT  LACKING. 

If  the  act  or  transaction  which  is  claimed  to  be 
an  offense  is  lacking  in  any  one  material  essential 
element  necessary  to  constitute  a  crime,  then  there 
is  no  offense,  and  the  failure  in  this  respect  is  a  legal 
defense.  Thus,  where  the  owner  of  a  building  ar- 
ranges with  detectives  and  consents  to  have  his 
building  entered  and  money  taken,  for  the  purpose 
of  entrapping  the  accused,  and  succeeds  in  doing 
so,  there  is  no  burglary  or  other  offense,  for  the  reason 
the  owner  consented  to  have  his  building  entered  and 
money  taken.  To  constitute  burglary  the  act  must 
be  committed  without  the  consent  and  against  the 
will  of  the  owner  of  the  building;  and  this  principle 
applies  to  larceny  also.18 

SECTION    123.    STATUTE    REPEALED;    STATUTE    IN- 
VALID. 

A  conviction  cannot  be  had  after  the  repeal  of  a 
statute  on  which  an  indictment  is  based,  unless  the 

"  Crosby  vs.  People,  137  HI.,  342;  »  Rafferty  vs.  People,  66  EL,  124. 

State  vs.  Johnson,  40  Conn.,  18  Love  vs.  People,   160  111.,  508; 

136;  Addisson  vs.  People,  193  Conner  vs.   People,    18  Colo., 

111.,  405-409;  Collins  vs.  People,  373;    People   vs.    McCord,    76 

194  111.,  520.  Mich.,  200. 
»  Ingalls  vs.  State,  48  Wis.,  647. 
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repealing  act  contains  a  provision  for  that  purpose.19 
The  power  to  render  judgment  in  a  criminal  cause  is 
limited  to  a  constitutional  trial.  If  a  statute  is  in- 
valid or  unconstitutional,  then  an  indictment  based 
thereon  is  void,  and  a  conviction  would  necessarily 
be  void. 

SECTION  124.     STATUTE  OF  LIMITATIONS  A  DEFENSE. 

If  an  indictment  was  not  procured,  or  information 
filed  within  the  statute  of  limitation,  a  criminal 
prosecution  will  be  barred,  and  this  is  a  legal  defense. 

The  statute  of  limitation  begins  to  run  when  an 
offense  is  actually  committed.20 

19  State  vs.  Header,  62  Vt.,  458;  *°  Welmer  vs.  People,  186  111.,  503; 
Whitehurst  vs.  State,  43  Ind.,  Baschleben    vs.    People,    188 

473;    Calkins    vs.    State,     14  111.,  261. 

Ohio  St.,  222. 
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VERDICT  OF  THE  JURY. 

SECTION  125.    ARGUMENTS  AND  INSTRUCTIONS. 

The  introduction  of  the  evidence  is  followed  by 
the  arguments  of  counsel,  after  which  the  court  charges 
the  jury  in  the  form  of  instructions.  The  object  of 
instructions  is  to  inform  the  jury  what  are  the  precise 
principles  or  rules  of  law  applicable  to  the  evidence, 
and  to  explain  the  issues,  that  the  jury  may  have  a 
clear  understanding  of  their  duty  hi  reaching  a  ver- 
dict.1 

The  instructions  are  usually  prepared  by  counsel 
for  the  respective  sides  by  the  tune  the  evidence  is 
all  introduced,  and  submitted  to  the  court  for  ap- 
proval. If  the  judge  approves  the  instructions  he 
marks  them  given,  and  reads  them  to  the  jury;  but 
if  any  of  them  do  not,  in  his  judgment,  properly  state 
the  law,  he  marks  them  refused,  and  they  are  filed  in 
the  cause  by  the  clerk  of  the  court.2  Or  the  court 
may  modify  any  of  the  instructions  requested  and 
give  them  as  modified.3 

SECTION    126.    JURY    RETIRE    TO    DELIBERATE    ON 

VERDCT. 

The  jury  having  been  thus  instructed,  retire  to 
the  jury  room  in  charge  of  a  sworn  officer,  where  they 
must  be  kept  together  deliberating  until  they  reach 
their  verdict,  or  until  discharged  by  the  court  if  it 
shall  appear  impossible  for  them  to  agree  upon  a 
verdict. 

1  Hughes'  Instructions,  Sees.  1,  2.  •  Hughes'  Instructions,  Sec.  30. 

*  Hughes'  Instructions,  Sees.  6,  44. 
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The  jurors  take  with  them  the  indictment  and 
instructions;  also  any  document,  weapon,  or  thing 
which  may  have  been  introduced  in  evidence.  Their 
verdict,  of  course,  must  be  based  upon  the  evidence 
actually  before  them,  and  they  are  strictly  forbidden 
to  consider  anything  which  is  not  in  evidence,  and 
which  may  have  been  withdrawn  from  them  by  the 
rulings  of  the  court. 

SECTION  127.     FORM  OF  VERDICT,  GENERAL  OR 
SPECIAL. 

By  the  common  law  there  are  two  forms  of  ver- 
dict, general  and  special;  the  general  form  is  either 
guilty  or  not  guilty ; 4  and  the  special  is  one  in  which 
the  jury  set  out  the  facts  which  they  find  the  evidence 
proves,  and  the  court,  upon  such  special  findings, 
determines  the  conclusions  of  law  and  renders  judg- 
ment.5 

If  the  defendant  is  on  trial  for  a  felony  in  which 
the  indictment  may  contain  one,  or  even  several 
counts,  relating  to  the  same  transaction,  the  usual 
form  of  the  verdict  is,  we,  the  jury,  find  the  defendant, 
John  Smith,  guilty  of  burglary  (or  whatever  the 
felony  is,  naming  it),  in  manner  and  form  as  charged 
in  the  indictment.6  Or  a  verdict  reading,  we,  the  jury, 
find  the  defendant  guilty,  is  sufficient.7 

When  several  counts  relate  to  a  single  offense, 
and  a  conviction  upon  each  count  requires  the  same 
sentence  and  judgment  as  a  conviction  upon  all  would, 
a  general  verdict  is  all  the  law  requires.8 

4  4  Blackstone  Com.,  361.  7  Armstrong   vs.    People,   37   111., 

5  4  Blackstone  Com.,  361;  People  462;  Bond  vs.  People,  39  111., 

vs.  Ah  Ye,  31  Cal.,  451;  State  27;  State  vs.  Nowland,  64  Me., 

vs.  Spray,  113  N.  C.,  686.  531. 

8  Meadowcroft  vs.  People,  163  111.,  8  Kilgore    vs.    State,   74   Ala.,    1; 

85;  Mitchell  vs.  Com.,  21  Ky.  State  vs.  Wright,  53  Me.,  328; 

L.,  222.  Lyons  vs.  People,  68  111.,  276. 
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On  an  indictment  containing  six  counts,  three 
for  felony  and  three  for  misdemeanor,  all  relating  to 
the  same  transaction,  and  the  jury  returned  a  verdict 
of  "guilty  in  manner  and  form  as  charged  in  the  in- 
dictment," the  conclusion  is  that  the  defendant  was 
found  guilty  upon  each  of  the  six  counts.9 

SECTION  128.    VERDICT  ON  AN  INCLUDED  OFFENSE. 

If  a  lesser  offense  be  included  in  the  greater  by 
the  pleadings,  a  conviction  may  be  had  of  the  lesser;10 
and  a  verdict  of  guilty  of  the  lesser  or  lower  degree  is 
equivalent  to  a  verdict  of  not  guilty  of  the  greater.11 
Thus,  a  conviction  of  manslaughter  on  a  charge  of 
murder  is  an  acquittal  of  the  murder  charge,  man- 
slaughter being  included  in  murder.12 

SECTION  129.    VERDICT  WHEN  SEVERAL  MISDE- 
MEANORS. 

If  the  indictment  contains  several  separate  and 
distinct  misdemeanors,  in  separate  and  distinct  counts, 
as  it  may  if  they  are  of  like  kind,  the  jury  must  find 
of  which  count  or  counts  they  find  the  defendant 
guilty,  if  any.  Thus,  for  instance,  guilty  on  the  first, 
third  and  fifth  counts,  as  charged  in  the  indictment,18 
and  such  verdict  is  equivalent  to  not  guilty  as  to  all 
other  counts.14  Each  count  shall  be  known  and 
counted  in  an  indictment  in  the  order  in  which  it  ap- 
pears without  reference  to  numerals  placed  before 
the  counts.15 

•  Herman  vs.  People,  131  111.,  603;  "  Hughes'    Cr.     Law,     Sec.     159; 

Tobin  vs.  People,  104  111.,  565;  Barnett  vs.  People,  54  111.,  325. 

Hughes'  Cr.  Law,  Sec.  3351.  1S  State  vs.  Hopkins,  94  Iowa,  86. 

»  Herman  vs.  People,  131  111.,  594;  M  Hughes'  Cr.  Law,  Sec.  3358; 

Kennedy  vs.  People,   122  111.,  Thomas   vs.   People     113   111., 

655.  531;  People  vs.  Whitson,  74 

11  State  vs.  Stanley,  42  La.,  978;  111.,  20. 

State  vs.  Brannon,  55  Mo.,  63.  "  Teerney  vs.  People,  81  HI.,  412. 
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SECTION  130.    CORRECTING  DEFECTS  IN  THE  VERDICT. 

Any  defects  in  the  form  of  the  verdict  should  be 
corrected  before  the  jury  are  discharged;16  and  this 
may  be  done  by  the  court  in  the  presence  and  with  the 
assent  of  the  jury.17 

19  Hopkins   vs.    State    (Tex.    Cr).,  IT  Godfreidson  vs.  People,  88  111., 

53  S.  W.,  619;  Grant  vs.  State,  286;  State  vs.  Novak,  109  Iowa, 

35  Fla.,  291.  717. 


CHAPTER  IX. 
MOTION  FOR  NEW  TRIAL. 

SECTION  131.    MOTION  FOR  A  NEW  TRIAL. 

In  the  event  of  a  verdict  of  guilty,  the  defendant 
may  enter  his  motion  for  a  new  trial,  either  orally  or 
in  writing,  according  to  the  statutes  regulating  the 
practice.  In  some  states  the  motion  must  be  sup- 
ported by  affidavit,  setting  out  in  detail  all  the  reasons 
therefor.1  The  motion  for  a  new  trial  brings  to  the 
attention  of  the  court  all  material  errors  counsel  con- 
tends the  court  made  during  the  progress  of  the  trial; 
and  also  any  new  evidence  that  may  have  been  dis- 
covered since  the  verdict.  All  matters  of  which  error 
is  complained  must  be  presented  on  the  motion  for  a 
new  trial,2  except  matters  that  can  be  reached  by 
motion  in  arrest  of  judgment,  otherwise  they  will  not 
be  considered  by  a  court  of  review.3  There  should 
be  no  delay  in  entering  the  motion  for  a  new  trial;  it 
should  be  made  at  the  first  opportunity.4 

SECTION  132.    MOTION  IN  ARREST  OF  JUDGMENT. 

Immediately  upon  the  overruling  of  the  motion 
for  a  new  trail,  an  exception  should  be  promptly 
taken.  And  thereupon  a  motion  in  arrest  of  judg- 
ment should  be  entered  before  sentence  and  judgment 
on  the  verdict.  The  office  of  the  motion  in  arrest  of 
judgment  is  to  direct  the  attention  of  the  court  to  any 
substantial  defects  in  the  indictment,  or  to  any  errors 

1  State   vs.   Nagel,   136  Mo.,   45;  »  Hughes'  Instructions,  Sec.  356. 

People  vs.  Eppinger,  114  Cal  s  Hughes'   Instructions,  Sec.   356. 

350.  4  Cochlin  vs.  People,  93  111.,  410. 
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appearing  elsewhere  in  the  record  proper.5  The  record 
proper  ordinarily  embraces  the  original  writ,  the  plead- 
ings and  the  entry  of  verdict  and  judgment.8 

*  Hughes'    Cr.    Law,    Sec.    3309;  State  vs.  Phares,  24  W.  Va., 

State  vs.  Koerner,  51  Mo.,  174;  657. 

•  Hughes'  Cr.  Law,  Sec.  3396. 


CHAPTER  X. 
BILL  OF  EXCEPTIONS. 

SECTION  133.     OBJECTIONS  AND  EXCEPTIONS  ESSEN- 
TIAL. 

Objection  to  incompetent  evidence  should  be 
made  promptly  at  the  time  it  is  offered,  and  the 
ground  of  objection  should  be  stated;  and  if  the  court 
overrules  the  objection,  an  exception  to  the  ruling 
should  be  taken  quite  as  promptly.1  And  exception 
should  be  promptly  taken  to  each  and  every  adverse 
ruling  of  the  court  on  questions  and  motions  arising 
for  decision  during  the  progress  of  the  trial  to  and  in- 
cluding the  final  order  of  judgment,  in  order  to  lay 
the  foundation  for  a  review  on  error  of  the  rulings 
and  proceedings  of  the  trial  court.  A  court  of 
review  is  not  authorized  to  pass  upon  these  matters, 
unless  exceptions  were  taken  to  such  rulings  and 
proceedings  at  the  proper  time  and  preserved  in  a 
bill  of  exceptions.2 

Matters  of  error  cannot  be  raised  for  the  first 
time  in  a  court  of  review.3 

SECTION  134.    BILL  OF  EXCEPTIONS  ESSENTIAL,  WHEN. 

And  finally,  if  the  defendant  desires  to  prosecute 
a  writ  of  error,  for  review,  the  proceedings  of  the  trial 
court,  including  the  evidence,  the  rulings  of  the  court 
on  objections  and  motions,  the  giving  and  refusing  of 

1  Harvey  vs.  State,  40  Ind.,  516;  Gill  vs.  People,  42  111.,  323. 

McClellan  vs.  Bond,  92  Ind.,  s  State  vs.  Raymond,  156  Mo.,  117; 

424;    Hobbs    vs.    People,    183  Shenkenberg    vs.    State,    154 

111.,  336.  Ind.,  630. 
»  Hughes'    Cr.    Law,    Sec.    2847; 
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instructions,  and  all  matters  and  proceedings  wherein 
error  is  claimed,  must  be  embodied  in  a  bill  of  excep- 
tions, properly  certified  to  under  the  hand  and  seal 
of  the  judge  who  presided  on  the  trial.4  The  object 
of  a  bill  of  exceptions,  of  course,  is  to  preserve  all  such 
proceedings  and  make  them  a  part  of  the  record,  in 
order  that  a  full  and  proper  record  of  the  cause  may 
be  presented  to  the  court  of  review. 

SECTION    135.    BILL    OF    EXCEPTIONS,    WHEN    NOT 

NECESSARY. 

But  of  course,  the  matters  and  things  which  con- 
stitute the  record  proper  need  not  be  embraced  in  the 
bill  of  exceptions.5  The  indictment,  for  instance, 
being  a  part  of  the  record  proper,  is  not  required  to  be 
embodied  in  the  bill  of  exceptions,  nor  is  there  any 
necessity  of  excepting  to  the  ruling  of  the  court  in  over- 
ruling the  motion  to  quash  the  indictment.8  So, 
also,  a  motion  in  arrest  of  judgment  saves  itself  with- 
out the  necessity  of  a  bill  of  exceptions,  relating,  as  it 
does,  to  the  record  proper.7 

4  Hughes'    Cr.    Law,    Sec.    2847;  2848;  2  Thomp.  Trials,  Sees. 

Gill  vs.   People,   42   111.,  323;  ,  2771,  2773;  Barker  vs.  People. 

People  vs.  Guidici,  100  N.  Y.,  105  111.,  454. 

503;  Bergdahl  vs.  People(Colo.)  •  Barker  vs.  People,  105  111.,  454. 

61  Pac.,  228.  7  Nichols  vs.  People,  40  111.,  396; 

*  Hughes'   Cr.    Law,   Sees.    3396,  Harris  vs.  State,  155  Ind.,  265. 
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CHAPTER  I . 
HISTORY  OF  WILLS. 

SECTION  1.     DEFINITION. 

A  great  deal  of  difficulty  has  been  experienced 
in  finding  a  definition  of  a  will  which  is  both  clear  and 
accurate.  Among  the  leading  recent  definitions  are 
the  following: 

'  'A  will  is  an  instrument  by  which  a  person  makes 
a  disposition  of  his  property  to  take  effect  after  his 
decease,  and  which  is,  in  its  own  nature,  ambulatory 
and  revocable  during  his  life."  1 

"A  will  is  the  expression,  in  the  manner  required 
by  law,  and  operative  for  a  purpose  until  death,  of 
that  which  one  may  lawfully  require  to  be  done  after 
his  death."2 

"The  legal  declaration  of  a  man's  intention, 
which  he  wills  to  be  performed  after  his  death."  3 

"A  will,  in  our  legal  sense,  is  the  solemn  disposi- 
tion of  one's  property,  to  take  effect  after  death;  and 
in  this  disposition  one  fitly  contemplates  not  only  the 
purposes  to  which  such  property  shall  be  devoted, 
but  the  person  or  persons  by  whom  those  purposes 
shall  be  executed,  or  carried  into  effect,"4 

SECTION  2.     HISTORY  OF  WILLS. 

During  the  Anglo-Saxon  period  of  English  history, 
it  was  possible  to  dispose  not  only  of  personal  property, 
but  also  of  real  property  held  as  boc-land.  After  the 

1  1  Jannan  on  Wills,  page  18.  *  2     Blackstone's     Commentaries, 

1  Gardner  on  Wills,  Sec.  1.  499. 

*  Schauler  on  Wills,  Sec.  1. 
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Norman  Conquest  the  right  of  disposing  of  real  prop- 
erty by  will  was  entirely  taken  away  for  the  time. 

''Strictly  speaking,  however,  the  right  to  devise 
real  property  was  first  exercised  after  the  Norman 
Conquest  with  reference  to  term  of  years.  Next, 
uses  became  devisable,  and  so  continued  for  a  long 
time.  Then  by  the  Statute  of  Uses  (27  Henry  VIII, 
c.  10),  these  uses  being  turned  into  legal  estate  became 
incapable  of  devise,  and  consequently  the  necessity 
arose  of  providing  some  other  means  for  enabling  the 
people  to  exercise  their  customary  rights. 

"The  Statute  of  Wills  (32  Henry  VIII,  c.  1)  was 
therefore  passed.  But  this  only  extended  to  a  por- 
tion of  the  estate,  viz.,  two-thirds  of  the  land  held  in 
chivalry  or  by  military  tenure,  and  the  whole  of  the 
lands  held  in  socage.  This  was  affected  by  12  Charles 
II,  c.  24,  which  abolished  military  tenure,  and  turned 
all  tenure  into  free  and  common  socage,  the  result 
being  that  a  man  can  now  devise  all  his  land.  By  29 
Charles  II,  c.  3,  certain  restrictions  were  placed  upon 
the  form  of  a  testament  of  real  property,  three  wit- 
nesses being  required  to  attest  it."  5 

The  power  of  disposing  of  real  property  by  will 
exists  in  all  of  the  United  States.  This  right  exists, 
however,  solely  as  the  result  of  statutory  provisions 
on  the  subject.6 

•  White's  Outlines  of  Legal  His-  •  Gillis  vs.  Weller,  10  Ohio,  462. 

tory,  page  192. 
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CLASSIFICATION  AND  FORMS  OF  WILLS. 

SECTION  3.    IN  GENERAL. 

Wills  may  be  classified  either  as  to  the  form  of 
the  will,  or  as  to  the  class  of  property  transferred 
thereby.  Under  the  first  system  of  classification 
wills  are  either  written,  including  holographic  wills 
and  written  wills;  under  the  second  they  concern 
either  real  property  or  personal  property. 

SECTION  4.    WRITTEN  AND  UNWRITTEN  WILLS. 

By  the  Statute  of  Frauds  all  wills  affecting  real 
property  were  required  to  be  in  writing,  but  the  pro- 
visions of  this  statute  did  not  apply  to  wills 
affecting  personal  property  only.1 

At  the  present  time  all  wills,  whether  affecting 
real  or  personal  property,  must  be  in  writing,  but  in 
a  few  states  different  formalities  are  required  in  wills 
affecting  real  property  than  in  the  case  of  wills  merely 
affecting  personal  property.2 

and  uniform  system.  Wills  must 
now  be  written  and  attested  by 
either  two  or  three  witnesses,  aa 
the  legislature  may  have  pre- 
ferred, but  with  the  same 
number  for  both  real  and  per- 
sonal property.  Many  states 
model  their  testamentary  law 
after  the  Massachusetts  statute, 
which  dates  back  to  1836,  and 
requires  wills  both  of  real  and 
personal  estate  to  be  in  writing 
and  signed  by  the  testator,  or 
by  some  person  in  his  presence, 
and  by  his  express  dictation, 
and  attested  and  subscribed  in 
his  presence  by  three  or  more 
competent  witnesses.  In  this 


1  2  Blackstone'a  Commentaries, 
601,  502. 

1  "The  legislation  of  most  of  our 
American  States  on  this  sub- 
ject is  based  upon  the  English 
Statute  of  Frauds,  and  insists 
that  three  (or  at  least  two)  wit- 
nesses shall  subscribe,  and  that 
the  will  of  real  estate  itself  shall 
be  in  writing  and  signed  by  the 
testator.  From  this  standing- 
point  of  a  devise,  legislation 
and  practice  tended  to  the  re- 
quirement that  wills  of  personal 
property  should  be  in  writing 
ana  similarly  executed  and 
attested;  and  at  length  the 
local  law  has  reached  a  general 
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SECTION  5.    HOLOGRAPHIC  WILLS. 

An  holographic  will  is  one  entirely  written  by  the 
testator  himself.  In  many  states  by  statute  such 
wills  are  valid,  even  if  lacking  the  formalities  required 
in  the  case  of  an  ordinary  will.  The  provisions  as  to 
holographic  wills  differ  greatly  under  the  statutes  of 
the  different  states. 

SECTION  6.  CONDITIONAL  AND  ALTERNATIVE  WILLS. 
A  conditional  or  contingent  will  is  one  which  is 
drawn  up  to  become  operative  upon  the  happening 
or  not  happening  of  some  event.  The  law  does  not 
favor  conditional  wills,  and  the  intention  of  the  testator 
to  make  the  will  a  conditional  one  must  appear  very 
plainly  in  the  instrument. 


State  the  English  Statute  of 
Frauds  was  re-enacted  in  1783; 
and  this  extension  to  personal 
property  antedates  by  a  year 
the  English  enactment  of  Vic- 
toria. 

"Various  states,  again,  have 
copied  the  New  York  statute, 
whose  verbal  expression  is 
quite  different,  and  which  re- 
quires, like  the  new  English 
statute  of  Victoria,  two  instead 
of  three  witnesses.  See  McEl- 
waine,  Rr.,  18  N.  J.  Eq.,  499. 
There  are  others  of  the  original 
states,  such  as  Pennsylvania 
and  Virginia,  whose  legislation 
on  the  subject  does  not  resem- 
ble that  of  either  Massachu- 
setts or  New  York.  See  Keg- 
arty's  Appeal,  75  Penn.  St., 
503.  In  Pennsylvania,  a  sub- 
scription by  witnesses  is  in 
many  instances  dispensed  with. 

"The  laws  of  South  Carolina, 
until  recently,  required  three 
witnesses  to  a  will  of  real  estate 
only;  but  the  same  formality 
is  now  extended  to  wills  of 
personalty.  On  the  other 
hand,  in  Mississippi,  wills,  if 
not  wholly  written  out  by  the 
testator,  require  the  attestation 

Vol.  X.— 20. 


of  three  witnesses  for  real  es- 
tate, and  only  one  for  per- 
sonalty. In  Tennessee,  the  code 
discriminates.  Davis  vs.  Davis. 
6  Lea,  543.  See  the  local 
statutes  referred  to;  also  1 
Jarm,  Wills,  77  Am.  Ed.,  Bige- 
low's  note;  holograph  wills, 
post.  When  Chancellor  Kent 
wrote  his  Commentaries,  wills 
with  a  formal  execution  by  the 
testator  and  witnesses  were 
scarcely  required  in  the  United 
States  except  for  devising  real 
estate.  See  4  Kent  Com.,  505. 
"The  civil  code  of  Louisiana 
embodies  a  system  altogether 
unique,  which  other  states  do 
not  adopt.  All  wills  are  here 
divided  into  three  leading 
classes:  (1)  nuncupative  or 
open  wills  (which  have  acquired 
a  peculiar  signification  in  Louis- 
iana practice);  (2)  mystic  or 
sealed  wills;  (3)  olographic 
(or  holographic)  wills.  The 
details  of  execution  in  each 
instance  are  set  forth  minutely. 
See  La.  Rev.  Civ.  Code,  Sec. 
1567,  et  seq." 

Notes  to  page  273,  Schouler  on 
Wills,  2ndEd. 
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Alternative  wills  are  those  where  the  testator 
declares  that  under  certain  circumstances  one  will 
shall  prevail,  and  under  certain  circumstances,  the 
other. 


CHAPTER    III. 
PARTIES. 

SECTION  7.    WHO  MAY  BE  A  TESTATOR. 

The  general  rule  is  that  any  person  of  legal  age 
and  sound  mind,  who  is  not  under  some  special  legal 
disability,  may  make  a  will.  There  is  no  difference 
between  the  capacity  required  to  make  a  will  of  per- 
sonal property  and  one  of  real  property  except  that 
in  some  states  an  infant  over  the  age  of  fourteen  years 
may  make  a  will  of  personal  property. 

SECTION  8.    WHO  MAY  NOT  BE  A  TESTATOR. 

The  first  and  most  important  class  who  are  ex- 
cluded from  the  right  of  disposing  of  their  property 
by  will  are  persons  who  lack  the  necessary  mental 
capacity,  whether  they  are  idiots  or  lunatics.  A  lesa 
degree  of  mental  capacity,  however,  is  required  to 
enable  a  person  to  make  a  will  than  is  required  to  make 
a  valid  contract,1  or  deed.2  On  the  other  hand,  a  less 
degree  of  imbecility  is  necessary  to  invalidate  a  will  than 
would  be  necessary  in  securing  an  acquittal  from  a  crim- 
inal charge.3  It  is  hard  to  lay  down  any  general  rules  as 
to  exactly  what  degree  of  imbecility  will  be  sufficient 
to  invalidate  a  will.  It  must  be  sufficient  to  prevent 
the  person  making  the  will,  from  clearly  understand- 
ing the  nature  and  effect  of  the  act.  If  an  insane 
person  has  lucid  intervals,  a  will  made  in  such  an 
interval  will  be  good. 

1  Thompson  vs.  Kyner,  65  Pa.  St.,  *  McTaggart  vs.  Thompson,  14  Pa. 

368.  St.,  149. 

•  Kerr  ve.  Lunsford,  31  W    Va., 

659. 
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In  earlier  times,  the  English  law  denied  the  right 
to  make  a  will  to  a  large  number  of  diverse  classes  of 
persons.  Swinburne,  in  his  work  on  Wills,  enumerates 
as  those  under  disability  in  this  respect :  slaves,  villeins, 
captives,  prisoners,  traitors;  felons,  heretics,  apostates, 
libellers,  suicides,  manifest  usurers,  incestuous  per- 
sons, outlawed  persons,  those  excommunicated  and 
prodigals.4  All  disabilities  of  this  character  have 
been  abolished. 

Under  the  common  law  a  married  woman  was 
absolutely  incapable  of  making  a  will;  and  married 
women  were  expressly  excepted  from  the  provisions 
of  the  Statute  of  Wills.6  This  rule  has  been  greatly 
changed  by  statute  in  the  different  states.  In  many 
of  the  states  at  the  present  time  a  married  woman  has 
the  complete  power  of  making  wills,  while  in  other 
states  she  has  this  power,  either  in  a  limited  degree, 
or  subject  to  the  consent  of  her  husband.6 

While  the  law  has  been  growing  more  liberal  as 
to  the  power  of  married  women  to  dispose  of  their 
property  by  will,  it  has  been  growing  stricter  in  rela- 
tion to  the  rights  of  infants  in  this  respect.  Under 
the  Roman  or  civil  law,  males  were  capable  of  dis- 
posing of  all  their  property  by  will  at  the  age  of  four- 
teen years,  and  females  at  the  age  of  twelve  years. 
This  rule  was  originally  followed  by  the  common  law 
courts.  Recent  statutes  have  raised  this  age  limit 
materially  both  in  England  and  in  this  country.  In 
many  of  the  states  the  age  is  now  fixed  at  twenty-one 
years  for  both  sexes;  in  some  of  the  other  states  it  is 
twenty-one  in  the  case  of  men  and  eighteen  in  the  case 
of  women.  Some  states  make  a  distinction  between 
wills  of  real  property  and  wills  only  transfering  per- 

*  Swinburne,  Pt.  3,  Sec.  7.  •  See  statutes  of  the  several  state*. 

•  34  and  35  Henry  VIII,  C.  5. 
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sonal  property,  allowing  the  latter  to  be  made  at  an 
earlier  age  than  the  former.7 

Whenever  aliens  are  allowed  to  hold  property 
in  any  State,  they  have  the  power  to  dispose  of  such 
property  by  will. 

The  law  of  the  place  where  the  land  is  situated 
will  determine  the  capacity  of  a  person  to  make  a  will 
transfering  real  property;  while  the  capacity  of  a 
person  to  dispose  of  personal  property  by  will  will  be 
determined  by  the  law  of  his  domicile  at  the  time  of 
his  death.8 

SECTION  9.  To  WHOM  PROPERTY  MAY  BE  LEFT  BY 

WILL. 

Any  person  may  take  under  a  will  either  as  legatee 
or  devisee,8  in  the  absence  of  statutory  provisions  to 
the  contrary.10  In  this  country  restrictions  upon  the 
capacity  to  take  under  a  will  when  any  restrictions  are 
found,  are  generally  limited  to  the  two  cases  of  non- 
resident aliens  and  corporations. 

A  legacy  or  devise  may  also  be  held  invalid  on 
account  of  the  purpose  for  which  the  legacy  or  devise 
was  left  being  illegal  or  against  public  policy.  This 
generally  arises  in  the  case  of  trusts.11  For  a  discus- 
sion of  the  laws  governing  the  capacity  of  a  person 
to  take,  see  subject  of  Conflict  of  Laws.12 

SECTION  10.    WILL  MADE  IN  PURSUANCE  OF  A  CON- 
TRACT. 

Wills  are  generally  revocable  because  of  the 
nature  of  a  gift;  but  a  will  may  be  irrevocable  if  founded 
upon  a  valuable  consideration. 

7  See  statutes  of  the  several  states.  a  legatee;  one  who  receives  real 

8  See  subject  of  Conflict  of  Laws,  property,  a  devisee. 

Vol.  XII,  Subject  39.  w  See  statutes  of  the  several  states. 

•  A  person  who  receives  personal  "  See  subject  of  Trusts,  Vol.  VII, 

property  under  a  will  is  called  Subject  21. 

»  Vol.  XII,  Subject  39. 
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"This  rule  of  valuable  consideration  we  find 
practically  applied  where  one  renders  valuable  services 
on  the  promise  of  a  legacy.  One  who  boards,  nurses, 
cares  for  an  aged  or  feeble  person  does  so,  in  many 
instances,  on  the  promise  or  expectation  of  a  legacy, 
or  it  may  be  the  whole  surplus  of  the  estate.  Mere 
expectation  cannot,  in  general,  create  an  enforceable 
contract;  but  a  mutual  understanding  may,  if  shown, 
afford  the  basis  of  a  valid  claim  against  the  indebted 
person's  estate.  If  the  person  rendering  such  a  ser- 
vice was  promised  the  legacy  by  the  person  he  served, 
and  the  claim  has  legal  merits  and  was  more  than  the 
mere  performance  of  some  natural  duty  to  another, 
the  courts  afford  a  practical  means  of  its  enforcement. 
For  if  the  aged  or  feeble  decedent  makes  no  will,  or 
makes  a  different  will  from  what  was  agreed  upon, 
or  revokes  a  bequest  which  was  founded  upon  his  own 
promise,  the  claim  may  be  presented  for  settlement 
to  the  whole  or  partial  absorption  of  the  estate,  as  the 
case  may  be.  Probate  or  common  law  tribunals  can- 
not set  aside  or  ignore  the  will  as  an  instrument,  nor 
remodel  or  construct  a  will  to  meet  the  special  com- 
pact of  the  parties;  but  treating  the  person  disap- 
pointed of  his  legacy  as  a  creditor  of  the  estate,  they 
apply  a  simple  and  available  remedy.  And,  upon 
the  same  principle  of  a  contract  obligation  on  the 
decedent's  part  to  leave  his  whole  fortune  to  one  who 
came  and  took  care  of  him  in  his  declining  years,  a 
collateral  relative  has  been  permitted  to  enforce 
specific  performance  in  equity,  so  as  to  sweep  in  the 
entire  estate  over  and  above  the  debts,  regardless  of 
the  dispositions  which  may  happen  to  be  made  by  the 
will  in  favor  of  others."  13 

a  Schouler  on  Wills,  Sec.  453. 


PARTIES.  311 

Courts  of  equity  have  gone  even  further  than  this 
and  specifically  enforced  agreements  to  leave  property 
by  will,  which  were  founded  upon  a  sufficient  con- 
sideration.14 

14  Walpole  vs.  Orford,  3  Ves.,  402; 
Carmichael  vs.  Cannichael,  72 
Mich.,  72. 


CHAPTER    IV. 
MAKING  A  WILL. 

SECTION  11.    ESSENTIALS  OF  A  WILL. 

The  essentials  for  a  valid  writing  under  the  laws 
of  the  majority  of  the  States  are  as  follows: 

(1)  The  will  must  be  reduced  to  writing; 

(2)  It  must  be  signed  by  the  testator; 

(3)  It  must  be  acknowledged  by  the  testator; 

(4)  It  must  be  signed  by  witnesses  at  the  request 
of  the  testator. 

SECTION  12.    THE  WRITING. 

The  statute  of  frauds  required  a  will  of  real 
estate  to  be  in  writing,  and  under  statutes  of  the 
various  states  a  will  affecting  personal  property  must 
now  also  be  in  writing.  This  subject  has  already  been 
discussed  in  Chapter  II. 

Typewriting  or  printing  satisfies  the  require- 
ments of  the  statute  of  frauds.1  Writing  with  lead 
pencil  may  be  sufficient , 2  but  such  writing  is  prima 
facie  deliberative  only.  Writing  upon  a  slate  is  not 

sufficient.8 

SECTION  13.    SIGNING. 

It  was  not  necessary  that  a  will  be  signed  in 
England  until  the  year  1837.  The  signing  of  the 
will  by  the  testator  is  now  required  in  all  the  states  of 
this  country. 

A  will  may  be  signed  either  by  the  testator,  or 

1  Dench  vs.  Dench,  2  P.  D.,  603;  Myers  vs.  Vanderbelt,  84  Pa. 

Henshaw  vs.  Foster,  9  Picker-  St.,  510. 

ling  (Mass.),  312.  •  Reed  vs.  Woodward,   11   Phila. 
»  Harris  vs.   Five,   39   Md.,   535;  (Pa.),  541. 
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by  some  person  in  his  presence  and  at  his  express 
request.  Any  completed  mark  or  design  made  by  the 
testator  upon  the  material  upon  which  the  will  is 
written  with  the  intention  that  it  should  stand  for  his 
signature  is  sufficient.4  '  'Custom  controls  the  rule 
of  names,  and  so  it  does  the  rule  of  signatures.  So  the 
form  which  a  man  customarily  uses  to  identify  and 
bind  himself  in  writing  is  his  signature,  whatever 
shape  he  may  choose  to  give  it.  What,  therefore, 
shall  constitute  a  sufficient  signature  must  largely 
depend  on  the  custom  of  the  time,  and  the  place,  the 
habit  of  the  individual  and  the  circumstances  of  each 
particular  case."  5 

In  the  absence  of  express  statutory  requirements 
to  this  effect  the  signature  need  not  be  at  the  end  of 
the  will;  a  signature  in  any  place  will  be  sufficient.8 

SECTION  14.    WITNESSES  AND  ACKNOWLEDGMENT  OF 

SIGNATURE. 

Witnesses  to  wills  are  required  under  the  laws  of 
all  the  states;  the  number  of  necessary  witnesses 
varies,  three  being  required  in  some  states,  and  only 
two  in  others.7 

In  the  absence  of  a  statutory  requirement,  it  is 
not  necessary  that  the  witnesses  should  see  the  testator 
sign  the  will.8  It  is  necessary,  however,  that  the 
witnesses  should  see  the  signature.8 

It  is  provided  by  statute,  in  many  of  the  states, 
that  the  testator  must  either  sign  the  will  in  the 
presence  of  the  witnesses,  or  acknowledge  the  signature 

4  Gardner  on  Wills,  Sec.  66.  7  See  Statutes  of  the  several 

1  In  re  Knox's  Estate,  131  Pa.,  States. 

220;  18  Atl.,  1021.  '  Gardner  on  Wills,  Sec.  67;  Wood- 

•  Armstrong's  Executors  vs.  Arm-  ruff  vs.  Hundley,  127  Ala..  640. 

strong's  Heirs,  29  Ala.,  538.  •  Vogel  vs.  Lehritter,  139  N.  Y.t 

223;  34  N.  E.,  914. 
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to  be  his  before  them.  The  question  as  to  what 
constitutes  a  sufficient  signing  in  the  presence  of  the 
testator  was  discussed  by  the  court  in  the  case  of 
Healy  vs.  Bartlett,10  as  follows: 

"When  a  testator  is  not  prevented  by  physical 
infirmities  from  seeing  and  hearing  what  goes  on 
around  him,  it  is  the  general,  if  not  the  universal  rule, 
that  his  will  is  attested  in  his  presence  if  he  understands 
and  is  conscious  of  what  the  witnesses  are  doing  when 
they  write  their  names,  and  can,  if  he  is  so  disposed, 
readily  change  his  position  so  that  he  can  see  and  hear 
what  they  do  and  say.  Casson  vs.  Dade,  1  Bro., 
C.  C.  99;  Shires  vs.  Glasscock,  2  Salk,  688;  Davy  vs. 
Smith,  3  Salk,  395;  Riggs  vs.  Riggs,  15  Mass.,  238; 
Hopkins  vs.  Wheeler,  21  R.  I.,  533,  45  Arl.  Rep.  551; 
Cook  vs.  Winchester,  81  Mich.,  581,  46  N.  W.  Rep.  106; 
Cunningham  vs.  Cunningham,  80  Minn.,  180,  83  N.  W. 
Rep.  58.  In  other  words,  if  he  has  knowledge  of 
their  presence,  and  can,  if  he  is  so  disposed,  readily  see 
them  write  their  names,  the  will  is  attested  in  his 
presence,  even  if  he  does  not  see  them  do  it  and  could 
not  without  some  slight  physical  exertion.  It  is  not 
necessary  that  he  should  actually  see  the  witnesses 
for  them  to  be  in  his  presence.  They  are  in  his  presence 
whenever  they  are  so  near  him  that  he  is  conscious 
of  where  they  are  and  of  what  they  are  doing,  through 
any  of  his  senses,  and  are  where  he  can  readily  see 
them  if  he  is  so  disposed.  The  test,  therefore,  to 
determine  whether  the  will  of  a  person  who  has  the 
use  of  all  his  faculties  is  attested  in  his  presence, 
is  to  inquire  whether  he  understood  what  the  witnesses 
were  doing  when  they  affixed  their  names  to  his  will, 
and  could,  if  he  had  been  so  disposed,  readily  have  seen 
them  do  it. 
10  73  N.  H.,  no. 
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"Unless  the  legislature  intended  to  discriminate 
against  testators  who  are  deprived  of  the  use  of  some 
of  their  faculties  by  mere  physical  infirmities — and 
there  is  no  evidence  that  they  did — the  same  test, 
so  far  as  it  is  applicable  to  persons  in  their  situation, 
must  be  applied  to  determine  when  a  will  is  attested 
in  their  presence.  It  is  clear  that  a  witness  who  is 
in  the  presence  of  a  testator  who  can  see  would  still 
be  in  his  presence  if  the  testator  should  instantly 
become  blind.  So  when  a  testator  is  deprived  of  the 
use  of  any  of  his  faculties  by  mere  physical  infirmities, 
the  tests  to  determine  whether  his  will  is  attested  in 
his  presence  is  to  inquire  whether  he  was  conscious  of 
the  presence  of  the  witnesses  and  understood  what 
they  were  doing  when  they  wrote  their  names,  and 
could  also,  if  it  had  not  been  for  his  physical  infirmities, 
readily  have  seen  and  heard  what  they  were  doing, 
if  he  had  been  so  disposed.  Raymond  vs.  Wagner, 
178  Mass.,  315,  59  N.  E.  Rep.,  811;  Maynard  vs. 
Vinton,  59  Mich.,  139,  26  N.  W.  Rep.,  401;  60  Am. 
Rep.,  276,  283,  284.  It  follows  that  if  the  testator's 
broken  leg  prevented  him  from  readily  seeing  what 
the  witnesses  were  doing  when  they  attested  his  will, 
the  jury  were  correctly  instructed  as  to  what  would 
constitute  an  attestation  in  his  presence."  " 

11  "It  is  provided  by  the  statute  of  design  of  the  statute,  in  requir- 
frauds  and  the  statute  of  ing  the  attestation  to  be  made 
Victoria  in  England,  and  by  in  the  presence  of  the'testator, 
similar  statutes  in  the  United  was  to  prevent  the  substitution 
States,  that  a  subscription  by  of  a  surreptitious  will.  In  the 
a  witness  to  a  will  must  be  presence  of  the  testator,  how- 
made  in  the  'presence'  of  the  ever,  is  within  his  view.  He 
testator.  It  is  necessary,  in  must  be  able  to  see  the  witness 
determining  the  facts  of  any  to  attest  the  will,  or,  to  speak 
given  case  whether  the  sub-  with  more  precision,  their 
scription  by  the  witness  to  the  relative  position  to  him,  at  the 
will  was  made  in  the  'pres-  time  they  are  subscribing  their 
ence'  of  the  testator  that  due  names  as  witnesses,  must  be 
regard  should  be  given  to  the  such  that  he  may  see  them  if 
purpose  of  the  statute.  'The  he  thinks  proper  to  do  so,  and 
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SECTION  15.    SEALING  AND  DATING. 

Neither  sealing12  nor  dating ls  is  required  except 
when  required  by  statute.  Sealing  a  will,  will  not 
do  away  with  the  necessity  for  signing  u  and  witnesses.16 

SECTION  16.     PUBLICATION. 

The  publication  of  a  will  is  the  declaration  of  the 
testator  before  the  witnesses,  that  the  instrument 
is  his  last  will  and  testament.  Publication  is  re- 
quired by  statute  in  some  states. 


satisfy  himself  by  ocular  dem- 
onstration that  they  are  wit- 
nessing the  verv  paper  he 
designed  to  be  his  last  will. 
Hill  vs.  Barge,  12  Ala.,  687. 
But  it  is  likewise  necessary 
that,  in  the  definition  of  the 
phrase  'in  the  presence  of,'  due 
regard  must  be  had  to  the 
circumstances  of  each  particu- 
lar case,  as  it  is  well  settled  by 
all  the  authorities  that  the 
statute  does  not  require  abso- 
lutely that  the  witnessing  must 
be  done  in  the  actual  sight  of 


the  testator,  nor  yet  within  the 
same  room  with  him."  Cook 
vs.  Winchester,  81  Mich.,  581, 
46  N.  W.  Rep.,  106;  Pg.  414, 
Vol.  6,  Am.  &  Eng.  Anno. 
Cases. 

12  Hight  vs.  Wilson,  1  Ball,  Pa.,  94; 

Doe  vs.  Pattison,  2  Blackf. 
(Ind.),  355. 

13  Matter  of  Haviland,  17  Misc.  (N. 

Y.),  193. 

14  Smith  vs.  Evans,  1  Wils.  C.  Ph., 

3B. 
14  Goods  of  Byrd,  3  Curt,  Ecc.,  117. 


CHAPTER  V. 
REVOCATION  AND  REPUBLICATION  OF  WILLS 

SECTION  17.    REVOCATION. 

A  revocation  of  a  will  is  an  act  by  which  the  will 
ceases  to  have  any  efficacy.1  The  same  degree  of 
mental  capacity  is  required  to  enable  a  person  to  revoke 
a  will  as  to  enable  him  to  make  one.2  With  this  limita- 
tion a  person  can  at  any  time  during  his  life  revoke  any 
will  he  may  have  made,  except  in  cases  where  there 
was  a  sufficient  consideration  for  the  making  of  the 
will.3 

SECTION  18.    How  EFFECTED. 

Revocation  may  be  effected  either  by  acts  of  the 
testator  or  by  operation  of  law.  A  will  will  be  revoked, 
either  entirely  or  pro  tanto,  by  a  subsequent  will,  and 
may  be  revoked  by  an  instrument  executed  with  the 
same  formalities  as  a  will.4  When  inconsistent  wills 
bear  the  same  date,  extrinsic  evidence  is  admissible  to 
show  which  was  executed  last,  but  if  there  is  no  ex- 
trinsic evidence  available,  neither  will  can  be  pro- 
bated.5 

"By  the  sixth  section  of  the  statute  of  frauds  it 
was  provided  that  revocation  of  a  written  devise  of 
lands,  tenements,  or  hereditaments,  or  any  clause 
thereof,  might  be  effected  by  burning,  canceling, 
tearing  or  obliterating  the  same,  either  by  the  testator 

1  Carter  vs.  Thomas,  4  Me.,  341;  Fellows  vs.  Allen,  60  N.  H., 

Am.  &  Eng.  Ency.  of  Law,  439;  Matter  of  Barnes,  70  N. 

Vol.  XXX.  page  620.  Y.  App.  Div.,  523. 

»  Olmstead's  Estate,  122  Cal.,  224.  *  Phills  vs.  Anglesey,  7  Bro.  P.  0., 

1  See  Section  10.  443. 

4  Graham  vs.  Burch,  47  Minn.,  171; 

317 


318  WILLS. 

himself  or  by  another  in  his  presence,  and  by  his  direc- 
tion and  consent."  6 

The  destruction  of  a  will  by  a  third  person,  either 
before  or  after  the  death  of  the  testator,  will  not  affect 
the  validity  of  the  will.7 

"The  act  of  burning,  tearing,  canceling,  obliterat- 
ing or  destroying,  in  order  to  effect  a  revocation,  must 
be  done  with  that  intention."  8 

But  the  mere  intention  to  revoke  a  will,  not  mani- 
fested in  any  act,  is  not  sufficient. 

At  common  law,  and  in  some  of  the  states  in  this 
country,  certain  changes  in  the  condition  or  circum- 
stances of  the  testator  effected  a  revocation  of  his 
will.9  The  most  important  of  such  changes  of  condi- 
tion were  marriage  and  birth  of  issue. 

The  effect  of  these  events  upon  a  will  were  dis- 
cussed by  the  court  in  the  case  of  Durfee  vs.  Risch : 10 

"Testatrix,  while  unmarried,  executed  the  will 
in  question.  She  subsequently  married  and  had 
issue,  one  child,  who  survives.  The  sole  question  is 
whether  the  will  of  a  single  woman  is  revoked  by  her 
subsequent  marriage  followed  by  the  birth  of  a  child 
or  children.  Our  statute  of  wills,  which  prescribes  the 
formalities  required  for  the  revocation  of  wills,  pro- 
vides that  'nothing  contained  in  this  section  shall  pre- 
vent the  revocation  implied  by  law  from  subsequent 
changes  in  the  condition  or  circumstances  of  the 
testator/  There  is  no  doubt  that  at  the  common  law 
the  marriage  of  a  male  testator,  followed  by  birth  of 
issue,  operated  to  revoke  a  will.  This  revocation  was 
implied  from  the  changed  relations  and  obligations  of 

•  American  &  Eng.  Ency.  of  Law.  8  Wolf  vs.  Ballinger,  62  HI.,  368; 

Vol.  XXX,  pp.  629,  630,  and  Collagan  vs.  Burns,  57  Me.,  454. 

see    statutes    of    the    several  •  Fadelford's  Estate,  7  Fa.  Diet., 

states.  331. 

7  Tucker  vs.  Whitehead,  59  Miss.,  M  142  Mich.,  504. 

594. 
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the  testator,  and  was  based  upon  the  presumption 
that,  had  the  same  conditions  and  obligations  existed 
at  the  time  of  the  execution  of  the  will  and  been  taken 
into  account,  a  different  will  (if  any)  would  have  been 
made.  Page  on  Wills,  Sec.  283;  1  Woerner  on  Am, 
Law  of  Admin.  (2d  Ed.),  Sec.  54.  It  is  difficult  to 
suggest  any  reason  why  the  same  implication  of  a 
revocation  should  not  arise  in  case  of  a  female  testa- 
trix. The  presumption  that,  had  the  same  conditions 
existed  at  the  time  of  the  execution  of  the  will  as  ex- 
isted later,  the  disposition  of  the  estate  would  have 
been  different,  is  certainly  as  strong  in  the  case  of  a 
wife  and  mother  as  in  the  case  of  a  husband  and  father. 

"The  proponent  argues  that  the  rule  as  to  revoca- 
tion of  the  will  of  a  female  was,  at  the  common  law, 
that  her  subsequent  marriage  alone  revoked  the  will, 
that  since  by  statute  a  married  woman  may  now  make 
a  valid  will,  and  since  it  is  generally  held  that  the 
effect  of  this  statute  is  to  abrogate  the  rule  that  marri- 
age alone  (in  the  case  of  a  woman)  revokes  the  rule, 
it  follows  that  there  is  left  no  common  law  rule  upon 
which  a  revocation  of  a  will  by  a  female  can  be  pre- 
dicated. This  is  ingenious,  but  not  convincing.  It 
is  true  that  the  weight  of  authority  sustains  the  view 
that,  where  statutes  like  our  Married  Woman's  Act 
(section  8690),  (3  Comp.  Laws)  exist,  marriage  of  a 
feme  sole  does  not  of  itself  operate  to  revoke  the  will. 
Kelly  vs.  Stevenson,  85  Minn.,  249,  88  N.  W.  Rep.,  739; 
Ward's  Will,  70  Wis.,  251,  35  N.  W.  Rep.,  731.  This 
is  the  rule  in  this  State.  Noyes  vs.  South  worth,  55 
Mich.,  173,  20  N.  W.  Rep.,  891. 

'The  common  law  rule  as  to  the  implied  revoca- 
tion resulting  from  marriage  of  the  testatrix  rested 
upon  the  ground  that,  after  marriage,  she  could  not 
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make  a  new  will,  and  as  a  will  is  ambulatory  during 
the  life  of  the  testator,  the  continuing  purpose  to  con- 
tinue the  will  previously  made  in  force  could  not  be 
presumed  from  mere  inaction  on  the  part  of  one  who, 
because  of  disability,  could  not  act.  Where,  as  in 
this  State,  the  reason  for  this  rule  fails,  the  rule  fails. 
It  does  not  follow,  however,  because  the  marriage 
alone  does  not  revoke  the  will,  that  marriage  and  birth 
of  issue  do  not.  The  abrogation  of  this  rule  places  the 
male  and  the  female  on  the  same  plane  as  to  this,  i.  e., 
that  the  subsequent  marriage  does  not  of  itself  revoke 
the  will.  But  it  is  illogical  to  say,  because  the  exist- 
ence of  a  more  restricted  rule  to  the  wills  of  females 
prevented  the  application  of  the  general  rule  of  the 
common  law,  that  such  rule  should  not  be  applied  to 
male  and  female  alike,  when  the  removal  of  the  latter 
as  disability  makes  the  general  rule  applicable.  As 
was  said  of  a  similar  question  in  Lansing  vs.  Haynes, 
95  Mich.,  16,  54  N.  W.  Rep.,  699,  the  common  law  is 
not  so  unbending  as  to  lead  to  this  result. 

'The  reason  of  the  law  is  the  essence  and  soul  of 
the  law." 

In  Noyes  vs.  Southworth,  supra,  it  was  said : 
"Our  constitution  has  done  away  with  all  the 
disabilities  of  coverture  on  this  head,  and  expressly 
authorized  every  married  woman  to  make  wills  of  her 
estate  as  if  she  were  a  sole.  This  leaves  her  case  to  be 
governed  by  the  same  rule  which  would  apply  to  any- 
one else  on  change  of  condition.  .  .  .  There  is 
no  sound  reason  that  we  can  perceive  why,  in  the 
absence  of  statute,  implied  revocations  should  be  ex- 
tended, or  should  be  differently  treated  as  between 
men  and  women  when  the  property  rights  of  married 
women  have  ceased  to  be  hampered  by  marriage. 
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"But  it  is  further  insisted,  that,  as  section  9285, 
3  Comp.  Laws,  makes  provision  for  a  child  born  after 
the  making  of  his  father's  will,  the  rule  that  marriage 
and  birth  of  a  child  revoke  a  will  previously  made  by 
the  father  is  abrogated.  It  is  contended  that  this  pro- 
vision applies  only  to  man's  will,  and  it  was  so  held  in 
Cotheal  vs.  Cotheal,  40  N.  Y.,  405;  but  it  is  at  the  same 
time  urged  that  inasmuch  as  the  rule  as  applied  to  a 
woman's  will  is  applied  by  analogy,  it  follows  that  if 
the  statutes  have  abrogated  the  rule  as  to  men,  the 
rule  as  to  women  has  no  existence.  This  contention 
does  not  take  account  of  the  fact  that  we  are  to  apply 
a  principle  of  the  common  law,  and  that  that  principle 
is  not  affected  by  the  withdrawal  of  a  class  of  persons 
from  those  to  be  affected  by  its  operation.  We  re- 
gard this  principle  of  the  common  law  as  controlling, 
and  hold  that  the  marriage  of  the  testatrix  and  subse- 
quent birth  of  a  child  to  be  resulted  in  a  revocation  by 
operation  of  law." 

There  is  some  conflict  as  to  whether  the  divorce 
of  the  testator  will  work  a  revocation  of  a  will,  but  the 
weight  of  authority  is  to  the  effect  that  it  will  not. 
In  Bacacke  vs.  Bacacke,11  it  was  held  as  follows : 

"While  our  statute  recognizes  revocations  of  wills 
by  implication  of  law,  it  has  not  undertaken  to  desig- 
nate or  specify  what  subsequent  changes  in  the  con- 
dition and  circumstances  of  the  testator  will  produce 
such  revocation,  but  it  is  for  the  court  to  determine 
from  the  facts  of  each  particular  case,  under  the  rules 
and  forms  of  law,  whether  the  testator  intended  the 
will  to  stand,  notwithstanding  the  changes  in  his  con- 
dition and  circumstances.  To  show  that  the  present 
case  does  not  fall  within  the  exception  of  the  statute 

"  50  Neb.,  18. 
Vol.  X.— 21. 
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respecting  the  revocation  of  wills  by  implication  of 
law,  we  have  already  mentioned  certain  facts  which 
courts  have  held  to  constitute  such  revocation,  and 
also  have  instanced  some  of  the  changes  in  the  con- 
dition of  a  testator  from  which  a  revocation  of  a  will 
cannot  be  implied.  The  doctrine  of  revocation  by 
implication  of  law  is  based  upon  a  presumed  alteration 
of  intention  arising  from  the  changed  condition  and 
circumstances  of  the  testator,  or  on  the  presumption 
that  the  will  would  have  been  different  had  it  been 
executed  under  the  altered  circumstances.  An  entire 
revocation  by  implication  of  law  does  not  extend  to  a 
large  number  of  cases.  Change  of  circumstances  may 
work  a  partial  revocation,  and  the  will  in  other  respects 
stand  as  it  is  written.  No  case  has  been  cited,  nor 
has  the  writer  been  able  to  find  a  single  authority, 
which  holds  that  a  subsequent  granting  of  a  divorce 
to  the  wife  of  a  testator,  and  a  settlement  of  her 
property  rights,  work  a  revocation.  It  could  no  more 
than  revoke  the  will  as  to  her  legacy,  and  whether  it 
would  have  that  effect  in  this  case  it  is  not  necessary 
now  to  determine,  as  the  question  is  not  before  us." 

SECTION  19.     EFFECT  OF  ALTERATIONS  AND  INTER- 
LINEATIONS. 

If  alterations  or  interlineations  are  made  prior 
to  the  execution,  they  become  an  integral  part  of  the 
will,12  although  such  alterations,  if  not  in  the  testator's 
handwriting,  may  give  ground  for  suspicion  of  fraud. 
If  alterations  are  made  after  the  execution  of  the  will, 
they  have  no  dispositive  force.13  Ordinarily,  the  altera- 
tions having  no  effect  in  such  cases,  will  not  revoke  the 

"  Tyler  vs.  Merchant  Tailors'  Co.,  IS  Varnon  vs.  Varnon,  67  Mo.  App 

15  P.  Div.,  216.  534. 
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will  either  wholly  or  in  part.14  If,  however,  the  can- 
cellation and  alterations  are  made  with  a  view  to  mak- 
ing another  will,  they  will  serve  as  a  revocation  of  the 
old  one.15 

SECTION  20.    REPUBLICATION. 

At  common  law  a  will  which  had  been  revoked 
could  be  revived  or  republished,  by  an  informal  written 
instrument,  or  even  by  parol  evidence  showing  the 
testator's  intent  to  revive  the  will;16  except  in  cases 
where  the  will  had  been  revoked  by  a  subsequent 
will.17 

In  the  United  States,  it  is  generally  held  that  the 
revival  of  a  will  is  equivalent  to  the  making  of  a  new 
will  and  requires  the  same  formalities.18 

SECTION  21.    CODICILS. 

A  codicil  is  a  supplement  to  a  will,  or  an  addition 
made  by  the  testator,  and  annexed  to,  and  to  be  taken 
as  a  part  of,  a  will,  by  which  its  dispositions  are  ex- 
plained, added  to,  or  altered.19 

A  codicil  revokes  the  will  to  which  it  is  annexed 
pro  tanto.  Codicils  require  the  same  formalities  in 
their  execution  as  wills. 

M  Wolf  vs.  Ballinger,  62  HI.,  368.  "  Daniel  vs.  Nockhold,  3  Hag.  Ecc., 

»  Bohanon   vs.    Walcott,    1    How.  777. 

(Miss.),  336.  18  Musser  vs.  Curry,  3  Wash.  (U.  S.), 

18  Alford  vs.  Earle.  2  Vern.,  209;  481;     Jackson    vs.    Patter,    9 

Havard  vs.  Davis,  2  Bun.  Pa.,  Johns  (N.  Y.),  812;  Warner  vt. 

142  Warner,  37  Vt.,  356. 

»  Gardner  on  Wills,  Sec.  1. 


CHAPTER  VI. 
PROBATE  OF  WILLS. 

SECTION  22.    IN  GENERAL. 

The  probate  of  a  will  is  the  proof  before  the  proper 
court  or  officer  that  the  instrument  offered  to  be 
proved  or  recorded  is  the  last  will  and  testament  of  the 
deceased  person  whose  testamentary  act  it  is  alleged 
to  be.  This  includes  not  only  the  evidence,  jurisdic- 
tional  and  otherwise,  presented  to  the  court,  but  also 
the  judicial  determination  by  the  court  on  that  evi- 
dence that  the  instrument  is  what  it  purports  to  be.1 

The  method  of  procedure,  and  the  necessary  steps 
in  a  probate  procedure,  are  regulated  in  each  State  by 
statute.2 

SECTION  23.    DEFENSES  AGAINST  PROBATE. 

Any  person  interested  may  appear  and  defend 
against  the  probating  of  a  will.  The  principal  defenses 
which  may  be  made  (outside  of  those  relating  to  the 
formal  execution  of  the  instrument)  are  mistake, 
fraud,  and  undue  influence. 

"An  instrument  executed  as  a  will  under  a  mis- 
take as  to  its  identity  cannot  be  probated  by  reason 
of  lack  of  animus  testandi."  Thus,  where  two  wills 
were  prepared,  one  for  each  of  two  sisters,  and  each 
by  mistake  executed  the  instrument  prepared  for  the 
other,  neither  was  entitled  to  probate.3  A  will  executed 
in  consequence  of  some  collateral  mistake,  such  as  the 
supposed  death  of  a  relative,  stands  on  a  different 

*  Definition  from  American  &  Eng.  *  See    Statutes    of    the    Several 
Ency.  of  Law,  Vol.  XXII,  page  States. 

111.  •  Goods  of  Hunt,  3  P.  &  D.,  250. 
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footing.  Here  the  testamentary  intention  exists,  al- 
though the  form  in  which  it  manifests  itself  may  be 
materially  affected  by  the  mistake.  But  this  fact  will 
not  affect  the  validity  of  the  will.4  Statutory  changes 
in  the  law  on  this  point  have  occasionally  been  made." 

The  influence  of  fraud  upon  a  will  is  thus  dis- 
cussed in  the  case  of  Kennell  vs.  Abbott.5 

"The  cause  arises  upon  the  will  of  Catherine  Hick- 
man,  who  supposed  herself  to  be  married  to  Edward 
Lovell;  with  whom  she  had  celebrated  a  marriage.  It 
now  appears  that  he  was  a  married  man  at  that  time; 
therefore,  she  is  in  fact  a  single  woman;  and  it  was  a 
gross  fraud  as  to  her.  She  made  her  will  in  execution 
of  the  power  given  to  her  by  the  articles  executed 
previously  to  the  supposed  marriage;  and  not  aware 
that  she  was  a  single  woman.  Upon  that  will  the 
questions  arise.  The  first  question  is,  whether  this 
legacy  of  $1.50  charged  upon  the  produce  of  the  sale 
of  the  copyhold  estate  devised  in  trust  to  be  sold  is  or 
is  not  a  legacy  which  this  man  can  claim  under  the  cir- 
cumstances that  it  is  given  to  him  as  the  husband  of  the 
testatrix;  though  he  does  not  possess  that  character. 
I  thought  it  a  case  rather  novel  in  its  circumstances, 
and  that  scarcely  has  afforded  any  decision  in  the  law 
of  England;  though  there  are  some  dicta  in  the  civil 
law,  that  seem  to  bear  upon  this  point.  The  passage 
cited  from  the  Code,  I  think,  does  not  much  apply. 
The  passage  in  the  Digest  is :  'Falsam  causam  legato 
non  obesse  verius  est,  quia  ratio  legandi  legato  non 
cohaeret;  sed  plerumque  doli  exceptio  locum  habebit, 
si  probe tur  alias  legaturus  non  fuisse.' 

"The  meaning  is,  that  a  false  reason  given  for  the 
legacy  is  not  of  itself  sufficient  to  destroy  it,  but  there 

•  Maynard  vs.  Tyler,   168  Mass.,  •  4Ves.,  802. 

107;  41  N.  E.,  413. 
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must  be  an  exception  of  any  fraud  practiced,  from 
which  it  may  be  presumed;  the  person  giving  the 
legacy  would  not,  if  that  fraud  had  been  known  to  him, 
have  given  it.  That  from  a  book  of  great  authority 
seems  to  be  the  principle  of  the  civil  law. 

'The  question  is,  whether  according  to  the  law  of 
England,  that  can  apply  to  a  case  like  the  present; 
and  whether  the  law  will  permit  a  man,  who  obtains 
a  legacy  in  such  a  manner,  to  have  the  benefit  of  it. 
I  have  not  been  able  to  find  anything  that  bears  any 
very  decisive  analogy  to  this;  but  upon  general  prin- 
siples,  I  am  of  opinion,  it  would  be  a  violation  of  every 
rule  that  ought  to  prevail  as  to  the  intention  of  a  de- 
ceased person,  if  I  should  permit  a  man  availing  him- 
self of  that  character  of  husband  of  the  testatrix,  and 
to  whom  in  that  character  a  legacy  is  given,  to  take 
any  part  of  the  estate  of  a  person  whom  he  so  grossly 
abused;  and  who  must  be  taken  to  have  acted  upon 
the  duty  imposed  upon  her  in  that  relative  character. 
I  desire  to  be  understood  not  to  determine  that,  where 
from  circumstances  not  moving  from  the  legatee  him- 
self, the  description  is  inapplicable,  as  where  a  person 
is  supposed  to  be  a  child  of  the  testator,  and  from 
motives  of  love  and  affection  to  that  child,  supposing 
it  his  own,  he  has  given  a  legacy  to  it,  and  it  after- 
wards turns  out  that  he  was  imposed  upon,  and  the 
child  was  not  his  own,  I  am  not  disposed  by  any  means 
to  determine  that  the  provision  for  that  child  should 
totally  fail;  for  circumstances  of  personal  affection  to 
the  child  might  mix  with  it;  and  which  might  entitle 
him,  though  he  might  not  fill  that  character  in  which 
the  legacy  is  given.  My  decision,  therefore,  totally 
avoids  such  a  point.  Neither  would  I  have  it  under- 
stood, that  if  a  testator  in  consequence  of  supposed 
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affectionate  conduct  of  his  wife,  being  deceived  by  her, 
gives  her  a  legacy,  as  to  his  chaste  wife,  evidence  of  her 
violation  of  her  marriage  vow  could  be  given  against 
that.  It  would  open  too  wide  a  field.  But  this  de- 
cision steers  clear  of  that  point.  This  is  a  legacy  to 
her  supposed  husband  and  under  that  name.  He  was 
the  husband  of  another  person.  He  had  certainly 
done  this  lady  the  grossest  injury  a  man  can  do  to  a 
woman;  and  I  am  now  called  upon  to  determine, 
whether  the  law  of  England  will  permit  this  legacy 
to  be  claimed  by  him.  Under  these  circumstances 
I  am  warranted  to  make  a  precedent  and  to  determine, 
that  wherever  a  legacy  is  given  to  a  person  under  a 
particular  character,  which  he  has  falsely  assumed, 
and  which  alone  can  be  supposed  the  motive  of  the 
bounty,  the  law  will  not  permit  him  to  avail  himself 
of  it;  and,  therefore,  he  cannot  demand  his  legacy. 

"A  case  (Ex  parte  Wallop  4  Bro.,  C.  C.  90),  some- 
thing like  this  occurred  lately;  which  took  up  so  much 
time  before  the  Lords  Commissioners  upon  an  applica- 
tion for  a  writ  de  ventre  inspiciendo  against  a  woman, 
who  had  lived  with  Mr.  Fellows,  and  had  made  him 
believe  she  had  been  brought  to  bed  of  several  children; 
which  he  was  weak  enough  to  suppose  were  his.  It 
was  not  a  question  whether  they  were  his  children, 
for  if  so,  I  do  not  apprehend  the  decree  would  have 
been  such  as  it  was.  But  there  were  no  such  children. 
She  had  shown  him  children  as  hers,  which  were  not 
hers;  and  he  gave  legacies  to  them,  as  her  children 
by  him.  It  was  held,  that  they  were  not  entitled. 
There  two  things  were  wanting.  The  testator  was  not 
merely  deceived  as  to  their  being  his  children;  but  he 
was  deceived  as  to  the  other  ingredient  of  the  char- 
acter in  which  he  gave  them  the  legacies;  for  they  were 
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not  the  children  of  that  woman.  Therefore,  upon  the 
principle  I  have  mentioned  from  the  Digest,  and  that 
ought  to  govern  the  courts  of  justice,  I  am  of  opinion 
this  legacy  could  not  be  claimed." 

Undue  influence  consists  of  means  employed  to 
overcome  the  free  will  of  the  testator,  which,  under 
the  existing  circumstances,  he  could  not  well  resist. 
In  order  to  render  a  will  invalid,  the  free  will  of  the 
testator  must  have  been  overcome  to  such  a  degree 
that  the  will  cannot  be  considered  as  expressing  his 
true  wishes  and  intention.6 

•  Hall  vs.  Hall,  L.  R.  I.  P.  &  D.,  (48). 


CHAPTER  VII. 
CONSTRUCTION  OF  WILLS. 

SECTION  24.    DEFINITION. 

"The  will  of  a  competent  testator,  and  every  part 
thereof,  presumably  expresses  an  intelligible  intent, 
i.  e.,  means  something.  When  the  language,  in  view 
of  all  the  circumstances,  can  have  but  one  meaning, 
there  is  no  room  for  uncertainty." 

"Construction  is  the  method  employed  to  ascer- 
tain the  intent  of  the  testator,  as  expressed  in  the 
will,  when  the  language  used  to  that  end  is  susceptible, 
under  the  circumstances,  of  more  than  one  meaning. 
Its  sole  function  is  to  remove  uncertainty  regarding 
testamentary  intent."  * 

Most  of  the  general  principles  governing  the  in- 
terpretation and  construction  of  statutes,2  and  con- 
tracts,3 also  apply  in  the  case  of  wills. 

SECTION   25.    CONSTRUCTION   OF  PROVISIONS   RELA- 
TIVE TO  REAL  ESTATE. 

The  most  of  the  peculiarities  of  the  rules  of  con- 
struction of  wills  are  to  be  found  in  the  provisions 
relating  to  real  property.  Many  forms  of  estates  not 
permissible  by  deed,  may  be  created  by  will;  such 
estates  are  known  as  executory  devises. 

In  the  construction  of  a  will,  every  effort  is  made 
to  carry  out  the  intentions  of  the  testator,  and  much 
less  formality  is  required  than  in  the  cases  of  deed. 
There  is  a  presumption  that  a  devise  of  one's  "real 

>  Gardner  on  Wills,  Sees.  102-103.  »  See  Volume  III,  Subj.  6. 

»  See  Vol.  II,  Subj.  5. 
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estate"  applies  only  to  freehold  estates,  and  excludes 
leaseholds.  This  rule  may  be  rebutted  if  the  testator 
holds  no  land  in  freeholds.  A  general  devise  of  one's 
lands  or  real  estate  is  to  be  presumed  to  include  land 
held  as  trustee  or  mortgagee. 
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CHAPTER    I. 

PROBATE  OR  SURROGATE  PRACTICE. 
ADMINISTRATION. 

SECTION  1.     IN  GENERAL. 

An  executor  is  the  person  nominated  in  a  will 
by  the  testator  to  distribute  the  property  of  the 
deceased  according  to  the  provisions  fixed  by  the  will.1 
An  administrator  is  the  person  who  performs  these 
duties  but  receives  his  appointment  and  power  from 
a  court  of  competent  jurisdiction. 2  '  'An  administrator 
is  a  person  lawfully  appointed  to  manage  and  settle 
the  estate  of  a  deceased  person  who  has  left  no  will." 
The  appointment  must  be  made  by  a  court  of  com- 
petent jurisdiction. 

SECTION  2.    ADMINISTRATION. 

The  performance  by  the  executor  or  the  adminis- 
trator, as  the  case  may  be,  of  his  duties,  constitutes 
what  is  termed  the  "administration"  of  the  estate. 
Such  duties  include  the  collection  of  all  the  property 
of  the  estate,  the  disbursements  of  funds  necessary 
to  cancel  the  debts,  legacies  and  other  payments 
which  must  be  made  to  the  heirs  and  next  of  kin. 
It  further  devolves  upon  the  executor  to  protect  and 
preserve  the  assets  of  the  estate,  thereby  securing 
for  creditors  and  the  heirs  the  best  possible  return 
upon  their  investment. 

1  Compton  vs.  McMahon,  19  Mo.  J  Smith  vs.  Gentry,  16  Ga.,  31. 

App.,  494. 
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SECTION  3.    APPOINTMENT  OF  EXECUTOR. 

It  is  the  duty  of  the  executor  to  present  the  will, 
upon  the  death  of  the  testator,  to  the  proper  court 
for  probate.3  Under  the  more  modern  statutes,  how- 
ever, any  person  interested  in  the  probating  of  the 
will  may  present  the  same  for  admission  to  probate 
in  the  proper  court.  Such  person,  however,  should 
have  a  beneficial  interest  under  the  will.4  The  pro- 
bating of  the  will  is  usually  accomplished  by  the 
filing  of  a  petition  of  some  person  interested  in  the 
decedent's  estate.  The  petition  sets  forth  the  place 
of  residence,  date  of  death,  the  property  owned  by 
and  the  heirs  at  law  of  the  decedent.  This  is  a  pro- 
ceeding in  rem.  The  county,  orphans'  or  surrogate 
courts  are  given  jurisdiction  by  statute  over  the 
administration  of  the  estates  of  deceased  persons. 
The  statutes  in  the  several  jurisdictions  govern  in  all 
cases.  The  United  States  Courts  have  no  jurisdiction 
regarding  wills ;  nor  can  they  vacate  the  order  probating 
the  will;  nor  in  any  manner  change  the  due  adminis- 
tration under  a  state  court  having  jurisdiction.5 

SECTION  4.    DEATH  NECESSARY. 

Before  letters  of  administration  or  letters  testa- 
mentary can  issue,  the  person  upon  whose  estate 
the  administration  is  sought,  must  be  dead.  Any 
attempt  at  administration  upon  the  estate  of  a  living 
person  is  wholly  void.6  The  continued  absence  of  a 
person  for  a  considerable  period  of  time  during  the 
lapse  of  which  no  word  has  come  from  him  to  those 

1  Redmon  vs.  Collins,  4  Dev.  L.  •  Byers  vs.  McAuley,  149  U.  S., 

(N.  C.),  430.  608. 

4  Taylor  vs.  Bennett,  1  O.  C.  C.,  95;  •  Thomas  vs.  The  People,  107  HI., 

Elwell  vs.  Convention,  76  Tex.,  517. 

514. 
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who  might  be  expected  to  hear  from  him  raises  a 
prima  facie  case  sufficient  to  warrant  the  appoint- 
ment of  an  administrator  or  an  executor.  There  is  a 
presumption  of  death  which  arises  from  the  long  con- 
tinued absence  of  such  person,  but  this  presumption 
may  be  overcome  if  the  party  presumed  dead  in 
fact  lives;  then  the  grant  of  the  administration  is  void.7 

SECTION  5.    JURISDICTION;  DOMICILE. 

The  domicile  of  the  decedent  at  the  time  of  his 
death  usually  determines  and  fixes  the  jurisdiction 
in  which  the  probating  of  his  will  shall  take  place  or 
letters  of  administration  issue.  The  county  in  which 
the  deceased  was  domiciled  at  the  time  of  his  death, 
unless  he  was  travelling  or  merely  sojourning  in  that 
jurisdiction,  is  the  proper  place  in  which  to  administer 
the  estate  of  such  decedent.  If  the  deceased  had  no 
place  of  residence  within  the  state  the  county  in  which 
he  dies  is  the  proper  place  in  which  to  apply  for  letters 
of  administration  upon  his  estate.  Jurisdiction  is 
sometimes  acquired,  in  fact  frequently,  by  the  court 
of  the  county  in  which  there  is  personal  property  or 
effects  belonging  to  the  estate  of  the  decedent.8 

(a)  In  case  the  decedent  left  real  property  the 
courts   of  the   jurisdiction   wherein   the   property   is 
situate,  even  though  the  decedent  did  not  die  therein, 
have  jurisdiction  for  the  administration  of  his  estate.9 

(b)  A  court  has  no  jurisdiction  to  grant  letters 
upon  an  estate  of  one  who  neither  left  property  nor 
resided  within  the  jurisdiction.10 

7  Moore  vs.  Smith.  11  Rich,  569;  Prescott  vs.  Durfee,  131  Mass., 

Clapp  vs.  Hough,  12  N.  D.,  600;  477;    Grande  vs.  Herrera,   15 

65  L.  R.  A.,  757.  Tex.,  533. 

8  Bowels  vs.   Rouse,  8   111.,   409;  w  Illinois,  etc.,  vs.  Cragin,  71  111., 

Wright  vs.  Roberts,  116  Ga.,  177;     Manning    vs.    Leighton, 

194.  65  Vt.,  84;   24  L.  R.  A.,  684. 

9  Rosenthal  vs.  Renick,  44  111.,  202; 
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(c)  The  jurisdiction  may  be  fixed  by  goods  being 
brought  into  the  county  in  which  application  is  made 
for  letters  of  administration ;  the  court  may  acquire 
jurisdiction  even  though  the  property  is  brought  in 
after  the  death.11  It  has  been  held  that  even  though 
the  decedent  left  no  property  in  the  county,  the  fact 
that  some  of  his  property  was  afterwards  carried 
there  by  the  administrator  gave  the  court  jurisdic- 
tion over  the  decedent's  estate. 

SECTION  6.    THE  SOURCE  OF  AUTHORITY  OF  EXECU- 
TOR'S APPOINTMENT. 

The  testator's  will  is  the  source  of  all  of  the  author- 
ity that  is  conferred  upon  the  executor.  From  the  will 
the  executor  gets  all  his  rights  and  powers.  The 
statutes  limit  in  many  cases  these  rights  and  his 
authority.  The  will  must  show  that  the  executor  is  in 
fact  named.  He  must  be  identified,  although  evidence 
may  be  introduced  where  the  description  is  imperfect 
to  show  that  the  particular  person  is  the  one  desired 
by  the  testator.12  The  appointment  of  the  executor 
may  be  positive  and  clear,  in  which  case  no  question 
can  arise.  Again,  the  appointment  may  be  condi- 
tional, requiring  him  to  enter  into  bonds  to  secure  his 
proper  action  and  prompt  disposition  of  the  funds  of 
the  estate.  There  are  provisions  sustained  which 
require  the  executor  to  probate  the  will  within  a  fixed 
time.  The  failure  on  the  part  of  the  executor  to 
carry  out  the  provision  regarding  this  condition  will 
prevent  such  executor  from  qualifying.13  It  is  not 
necessary  that  the  word  "executor"  be  used  to  grant 
to  a  person  named  in  the  will  the  right  and  power  to 

"  Christie  vs.  West,  36  la.,  285.  a  Knox  vs.  Newman,  44  N.  J.  Eq., 

Ela's  Appeal,   68   N.   H.    35.  309. 

u  In  the  matter  of  Hardy,  2  Dem. 

Surr.  (N.  Y.),  91. 
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act  as  the  executor  thereof.  If  his  duties  and  charges 
are  clearly  set  forth  it  is  sufficient  and  constitutes  an 
appointment  under  the  will.14  The  words  "sell  out 
all  real  and  personal  estate"  of  the  testator  was  held 
sufficient  to  nominate  the  public  administrator  as  ex- 
ecutor of  the  will. 

SECTION  7.    PETITION. 

The  petition  for  letters  testamentary,  made  by 
the  executor,  containing  the  proper  allegations  regard- 
ing the  time  and  place  of  death  and  the  property  of 
the  deceased,  makes  for  the  executor  a  prima  facie 
case,  entitling  him  to  the  issuance  of  the  letters  testa- 
mentary.15 The  fact  that  the  testator  may  be  an 
incompetent  person  or  an  improper  person  to  act  as 
such  will  not  affect  his  prima  facie  rights.  If  it  can  be 
shown  that  he  is  an  improper  person  the  letters  will 
not  be  issued  to  him,  but  the  burden  of  showing  that 
is  upon  the  party  objecting  to  the  executor's  appoint- 
ment. In  some  jurisdictions  the  practice  is  not  to 
question  the  appointment  at  the  time  it  is  made,  but 
subsequently  to  make  a  motion  to  remove  the  executor 
upon  the  ground  of  his  incompetency  and  disqualifi- 
cation. The  burden  of  proof  of  course  would  be  upon 
the  party  seeking  the  removal.16  The  pendency  of 
litigation  seeking  to  set  aside  the  will  or  to  prevent 
the  person  named  therein  from  acting  as  executor 
will  not  be  grounds  for  preventing  the  executor  from 
qualifying  or  the  court  from  appointing  him.17 

SECTION   8.    CAPACITY   TO   ACT   AS   EXECUTOR. 

The  general  rule  is  that  all  persons  who  are 
capable  of  making  wills  for  themselves  are  competent 

14  In    re    Ringot,    124    Cal.,    45;  "  Farmers  L.  &  T.  Co.  vs.  Smith, 

Hartnett  vs.  Wandell,  60  N.  Y.,  74  Conn.,  625. 

346;      Baker    vs.    Baker,     18  w  In  re  Okam,  7  Ohio,  N.  P.,  665. 

App.  Div.,  189.  "  In  re  Sultzbach,  5  Ohio,  N.  P., 

218. 
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to  act  as  executors.18  Lunatics,  idiots,  and  other 
persons  non  compos  mentis,  are  incapable  of  acting  as 
executors  or  as  administrators.  If  an  acting  executor 
or  administrator  becomes  one  of  these  classes,  the 
court  will  appoint  others  in  the  former's  place.  Pov- 
erty or  insolvency  is  not  a  good  cause  for  refusing 
the  application  of  an  executor  for  appointment. 
The  court  is  usually  granted  a  discretionary  power, 
however,  to  require  the  giving  of  bonds.  This  applies 
to  all  executors,  regardless  of  their  financial  ability. 

SECTION  9.   EXECUTOR  MAY  REFUSE  TO  SERVE. 

Although  a  person  may  have  given  his  promise 
to  the  testator  to  act  in  due  time  as  the  executor  of 
the  will,  such  person  cannot  be  compelled  to  accept 
the  executorship.  The  executor  may  refuse  or  accept 
at  his  discretion;  he  must  refuse  or  accept  the  office 
in  its  entirety.  There  is  no  middle  road.  The  exer- 
cise of  this  discretion  should  be  made  before  letters 
testamentary  have  been  issued  to  him,  and  while 
he  may  resign  or  be  removed  after  qualification,  he 
can  be  compelled  to  act,  and  he  has  no  right  to  re- 
nounce after  receiving  letters  testamentary,  except 
by  consent  of  the  court  under  whose  jurisdiction  he 
acted.19  If  a  person  enters  into  an  agreement  to 
renounce  his  right  to  act  as  executor  of  a  will,  such 
agreement  is  regarded  as  illegal  and  unenforcible.20 

The  renunciation  or  the  refusal  to  act  may  be 
shown  by  circumstances  or  by  the  neglect  to  qualify 
and  act. 

An  executor  having  renounced  all  his  right  to  act 

18  Stewarts    App.,    56    Me.,    300;  358;    Washington   vs.    Blunt, 

Smith's  App.,  61    Conn.,    16  43  N.  C.,  253. 

L.  R.  A.,  538.  "  Nelson  vs.  Boynton,  54  Ala.,  368; 

19  Sears  vs.  Dillincham.  12  Mass.  Staunton  vs.  Parker,  19  Hun. 

(N.  Y.),  55. 
Vol.  X.— 22. 
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as  executor  under  the  will,  either  by  failure  to  act  or 
by  written  request,  may  nevertheless,  upon  his  own 
application,  withdraw  such  renunciation  and  receive 
letters  testamentary  under  the  will. 

SECTION  10.    ADMINISTRATOR  CAN  CARRY  OUT  TERMS 

OP  WILL. 

The  appointment  of  an  administrator  to  carry 
out  the  terms  of  a  will  frequently  happens  where  the 
executor  named  therein  fails  to  qualify  or  for  some 
other  reason  becomes  incompetent  and  unable  to  act. 
Letters  of  administration  are  granted  to  such  an 
administrator  and  he  is  known  as  the  administrator 
with  the  will  annexed.  He  receives  letters  of  ad- 
ministration with  the  will  annexed. 

SECTION  11.    APPOINTMENT  OF  ADMINISTRATORS. 

Upon  the  death  of  any  person  who  has  left  property 
of  any  kind,  the  administrator,  however,  can  collect 
the  assets  of  the  estate  and  distribute  only  the  personal 
property  according  to  the  laws  of  distribution  in 
force  in  the  jurisdiction  in  which  he  is  acting.  The 
decedent  must  have  left  no  will,  at  least  no  valid  will, 
in  order  that  an  administrator  may  be  appointed.  The 
statute  regarding  the  appointment  of  administrators 
varies  with  reference  to  who  shall  be  appointed.  In  the 
case  of  two  persons  who  are  equally  entitled  to  the 
appointment,  the  courts  will  exercise  its  discretion, 
and  ordinarily  this  discretion  is  not  subject  to  review 
by  an  Appellate  Court.21  The  husband  of  a  deceased 
married  woman  is  generally  the  person  who  is  most 
entitled  to  administer  the  estate  of  his  deceased  wife. 
He  is  given  the  appointment  in  preference  to  all  other 
persons.22  The  husband's  right  to  administer  the 

"  Davis  vs.  Swearingen,  56111.,  539.  N.  J.  Eq.,  243;    In  re  Sutton, 

»  O'Rear  vs.  Crum,  135  111.,  294;  31   Wash.,  340;    In   re   Dow, 

Donnington     vs.     Mitchell,    2  132  Cal.,  309. 
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estate  of  his  deceased  wife  is  not  affected  by  a  limited 
decree  of  divorce.23 

(a)  HUSBAND-WIFE.  Although  the  right  of  the 
husband  to  administer  his  deceased  wife's  estate  is 
very  generally  recognized,  the  corresponding  privilege, 
that  is,  the  right  to  administer  the  estate  of  the  de- 
ceased husband,  is  not  conceded,  and  administration 
is  not  so  generally  granted  to  the  surviving  widow. 
Under  many  statutes  the  widow  is  entitled  to  ad- 
minister, but  it  is  not  as  general  a  rule  as  that  regard- 
ing the  husband's  right.  Oftentimes  the  right  is 
given  to  the  widow  or  the  next  of  kin  in  the  alterna- 
tive.24 The  remarriage  of  a  widow  does  not  con- 
stitute a  sufficient  objection  to  her  right  or  claim 
to  administer  the  estate  of  her  deceased  husband.25 

SECTION    12.    ADMINISTRATION    BY    NEXT    OF    KIN. 

Those  who  can  then  claim  the  right  to  administer, 
after  the  question  of  the  surviving  husband  or  widow's 
contention  is  disposed  of,  are  the  next  of  kin.  It  is 
usually  the  custom,  and  the  general  rule  is  to  appoint 
the  nearest  of  kin  to  the  deceased.  Where  there  are 
two  or  more  persons  who  come  within  this  rule  the 
matter  is  then  left  to  the  discretion  of  the  court.28 

The  male  line  is  usually  preferred  to  the  female 
line.27  The  elder  is  usually  given  the  preference  to  the 
younger  applicant.  In  cases  where  creditors  are  the 
only  ones  interested,  it  is  the  general  rule  to  give  the 
creditor  first  making  the  application  the  right  to 

18  Barry's  succession,  47  La.  Ann.,  **  Webb     vs.     Neeham,     1     Add. 

837.  Eccl.,  494. 

14  In  re  Dow.,  132  Cal.,  309;   Bobb  "  Addison  vs.  Potter,  5  Cal.,  63; 

vs.  Newcomb,   19  Pick.,  336;  McClennan  App.,   16  Pa.  St., 

Lathrop  vs.  Smith,  24  N.  Y.,  110. 

417;     McBeth    vs.    Hunt,    2  «  In  re  Hill,  55  N.  J.,  Eq.,  764. 

Strobh,  335. 
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administer,   although  in  some  jurisdictions  the  pre- 
ference is  given  to  the  largest  creditor.28 

SECTION    13.    STRANGER;  PUBLIC   ADMINISTRATOR. 

In  some  jurisdictions  a  stranger  who  is  a  proper 
person  and  willing  to  accept  may,  where  a  husband, 
widow,  next  of  kin  or  creditor  is  unwilling  to  serve,  be 
appointed.  Thtre  are,  however,  in  many  jurisdictions 
statutes  providing  for  a  public  administrator  whose 
duty  it  is  to  apply  for  and  receive  letters  of  adminis- 
tration in  all  cases  when  necessary  in  which  no  steps 
have  been  taken  to  cause  letters  of  administration 
to  issue.29  Joint  administration  is  seldom  granted, 
but  it  may  be  done  by  consent  of  the  parties  interested. 

SECTION  14.    ADMINISTRATOR  CUM  TESTAMENTO 

ANNEXO. 

The  court  will  not  appoint  an  administrator 
cum  testamento  annexo  at  once.  The  executor  named 
therein  should  be  given  every  opportunity  to  qualify 
or  to  renounce  his  trust.  The  persons  entitled  to  an  ap- 
pointment of  administrator  with  the  will  annexed 
are  determined  by  the  statute  regarding  the  appoint- 
ment of  an  administrator  where  the  decedent  died 
intestate.30  The  residuary  legatee,  however,  is  entitled 
to  an  appointment  in  preference  to  other  persons,  and  if 
he  is  the  sole  legatee  under  the  will,  his  claim  to  the 
right  to  administer  is  almost  conclusive.  Upon  the 
death  of  a  sole  executor  the  right  then  devolves  upon 
the  residuary  legatees  to  have  letters  of  administration. 

28  Rosenthal  vs.  Trussing,  108  111.,  21  Neb.,  663;    In  re  Sullivan, 

128;     Tanner    vs.    Huss.     80  25  Wash.,  430. 

Gal.,  614;  Atkinson  vs.  Hasty,  *»  See  statutes  in  the  several  states. 

30  Garber's   Estate,    74   Cal.,   338 
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SECTION  15.    ADMINISTRATOR  DE  BONIS  NON. 

There  is  another  class  of  administrators  who 
qualify  in  case  the  office  of  executor  or  administrator 
becomes  vacant  before  the  estate  has  been  finally 
settled  and  closed.  Such  an  administrator  is  called 
an  administrator  de  bonis  non  or  administrator  de  bonis 
non  cum  testamento  annexo.31 

All  that  it  is  necessary  to  show  for  the  appoint- 
ment of  such  administrator  is  proof  that  there  are 
unadministered  assets  belonging  to  the  estate.32 

The  right  to  an  appointment  as  such  an  adminis- 
trator is  governed  by  the  same  rules  of  preference 
as  has  been  shown  regarding  administrators. 

SECTION  16.    SPECIAL  OR  TEMPORARY  ADMINISTRATOR. 

There  are  special  or  temporary  administrators 
appointed,  according  to  the  circumstances  of  the 
case,  and  the  need  therefor.  In  the  case  of  an  infant 
named  as  executor  in  a  will,  an  administrator  is 
appointed  to  serve  until  the  infant  has  obtained  his 
majority.33  An  appointment  may  be  made  when 
the  executor  or  administrator  is  absent  from  the 
jurisdiction.34  Likewise  an  administrator  may  be 
appointed  specially  to  take  care  of  the  estate  when 
there  is  a  contest  over  the  validity  of  the  will  or  the 
right  to  administer.  When  the  condition  that  has 
caused  the  appointment  of  such  a  special  administrator 
has  been  removed,  as  the  infant  attains  majority,  the 
absent  executor  returning  to  administer,  terminates 

11  Clemens  vs.  Walker,  40  Ala.,  180;  101;     Owen    vs.    Ward,    127 

Brattle  vs.  Converse,   1   Rott  Mich.,  893. 

(Conn.),    174;     Chamberlain's  M  State  vs.  Guinotte,  156  Mo.,  513, 

App.,  70  Conn.,  363,  41  L.  R.  50  L.  R.  A.,  787. 

A.,  264.  *  State  vs.  Guinotte,  156  Mo.,  513, 

»  Postal  vs.  Kraps,  23  Ind.  App.,  50  L.  R.  A.,  787. 
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the  special  administrator's  rights.     His  services  are  no 
longer  required.35 

SECTION  17.    JURISDICTION. 

The  County  Courts  are  the  ones  in  which  the 
administration  of  decedents'  estates  may  be  accom- 
plished. The  court  usually  employed  in  the  perform- 
ance of  these  duties  is  the  County  Court,  although 
there  are  other  courts  which  have  the  exclusive  juris- 
diction of  the  administration  of  estates,  such  as 
Probate,  Surrogate  or  Orphans'  Court. 

SECTION   18.     APPOINTMENT  is  A  JUDICIAL  ACT. 

The  appointment  of  an  administrator  or  an 
executor  is  a  judicial  act  and  must  be  performed  by 
the  court  itself.  It  is  never  proper  for  the  clerk  of  the 
court  to  make  the  appointment,  inasmuch  as  the  court 
must  determine  a  judicial  question,  which  is,  the  death 
of  the  decedent.36 

If  the  court  making  the  appointment  has  juris- 
diction in  any  manner,  the  appointment  cannot  be 
questioned  in  collateral  proceedings.  Should  such  a 
court  appoint  a  person  who  is  not  entitled  to  admin- 
ister, the  letters  are  voidable  but  are  not  void;  nor 
would  the  act  of  such  administrator  be  rendered  void 
so  long  as  the  court  has  jurisdiction  of  the  subject 
matter  and  the  parties.37  The  rule  is  different  how- 
ever, if  the  appointment  is  void.  In  such  case  no  right 
whatever  can  be  acquired  through  such  void  adminis- 
tration.38 

M  Baldwin    vs.  Mitchell,  86    Md.,  n  Flinn   vs.   Chase.   4   Denio,   85; 

379;    Robarts    vs.   Lamb,  89  Strauss  vs.  Phillips,  189  111.,  9. 

Mo.,  303.  M  Griffith  vs.  Frazier,  8  Cranch,  9; 

18  Rohiadas  vs.  E.  R.  Savings  Inst.,  Holyoke  vs.  Raskins,  5  Pick, 

76N.Y.,  316;  Picard's  Succes-  20. 

sion,  33  La.  Ann.,  1135. 
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SECTION  19.     REVOCATION;  REMOVALS. 

It  is  usually  true  that  the  court  granting  letters 
testamentary  or  of  administration  has  the  power 
after  having  granted  the  letters  to  revoke  them.39 
This  is  accomplished  by  means  of  a  petition  or  applica- 
tion addressed  to  the  court  setting  forth  the  grounds 
upon  which  the  applicant  seeks  to  vacate  the  appoint- 
ment of  the  administrator  or  executor.  Fraud  in 
obtaining  the  letters,  or  where  it  appears  that  a  will 
was  executed  by  the  deceased,  or  that  the  adminis- 
trator has  made  a  false  pretense  of  being  a  creditor 
of  the  estate,  and  incapacity  and  misconduct  have 
been  held  grounds  for  revoking  letters  of  administra- 
tion previously  issued.40  Where  letters  testamentary 
have  been  granted  upon  a  will  and  that  will  has  been 
set  aside  and  declared  no  will  after  a  contest  or  a 
codicil  or  new  will  has  been  found  and  proved,  revoking 
the  first  appointment,  the  court  has  a  right  to 
revoke  the  letters  previously  granted.41  The  acts  of 
such  an  administrator  or  executor  are  voidable  only, 
and  not  void.42 

(a)  An  executor  or  administrator  upon  giving 
notice  to  the  heirs,  legatees  and  devisees  of  the  will  or 
estate,  and  making  due  application  and  a  complete 
report  and  account  of  his  acts,  may  resign.  There 
must  be  a  full  settlement  of  the  estate  which  has 
come  into  his  hands  before  it  is  permitted  that  the 
resignation  should  take  effect.  There  must  be  also  a 
delivery  to  his  successor  of  all  money  and  property  of 
the  estate  in  his  hands  which  are  not  otherwise  dis- 

89  Marston  vs.  Wilcox,  1  Scan.,  60;  255;  in  re  Hood,  104  111.,  103; 

Hazlett  vs.  Blackley,  97  N.  Y.,  Marsh  vs.  People,  15  111.,  284; 

808;  Thomas  vs.  Hardwick,  1  Wernse  vs.  Hall,  190  111.,  424. 

Gar.,  18.  4I  Foltz   vs.   Krouse,    17   111.,   487. 

«  Drake  vs.  Green,  10  Allen,  124;  4a  Meek    vs.    Allison,    67    111.,    46. 

Morgan  vs.  Dodge,  44  N.  H., 
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posed  of  by  the  order  of  court.43  When  the  acceptance 
of  the  resignation  has  been  entered  of  record,  such 
acceptance  of  the  resignation  is  equivalent  to  a  re- 
moval.44 There  can  be  no  valid  appointment  of  a 
second  administrator  until  the  letters  of  administration 
first  granted  have  been  revoked  or  the  administrator 
has  resigned  and  has  had  such  resignation  accepted. 
Any  order  or  attempted  appointment  of  that  kind  is 
void.45 

SECTION  20.    BOND  OF  EXECUTOR. 

Unless  a  provision  appears  in  the  will,  it  is 
necessary  under  the  statutes  of  the  respective  states 
for  the  executor  to  give  a  bond  for  the  faithful  per- 
formance of  his  duties.  The  bond  must  have  good 
and  sufficient  security  to  be  acceptable  to  the  court.48 
This  is  a  protection  which  the  law  affords  to  those 
interested  in  the  estates  of  decedents.  It  is  a  safe- 
guard of  their  rights.  The  conditions  of  the  bond 
are  that  the  particular  named  executor  will  perform 
his  duties,  collect  the  estate,  administer  the  funds,  pay 
the  debts  and  render  proper  accounts  and  make  final 
distribution  according  to  the  terms  of  the  will  and  the 
directions  of  the  statutes:  In  general,  to  do  all  acts 
which  may  be  necessary  or  required  of  him  by  law  for 
the  benefit  of  the  estate.  It  is  required  that  the  bond 
shall  be  signed  and  sealed  by  the  executor  and  his 
sureties,  and  after  it  has  been  approved  by  the  clerk 
or  judge  of  the  court  it  is  filed  in  the  clerk's  office  and 
spread  at  large  upon  the  records  thereof.  The  penalty 
of  the  bond  is  fixed  at  double  the  value  of  the  personal 
estate.  This  provision  of  the  law  is  frequently  over- 
come by  the  will  of  the  testator  if  he  leaves  estate 

«  West  vs.  Waddele,  33  Ark.,  575;  4S  Hanifan  vs.  Needles,  108  HI.,  403. 

McDonald  vs.  Holdom,  99  111.  «  Gardner  vs.  Garrett,  19  Ala.,  66; 

App.,  656.  Bankhead    vs.    Hubbard,     14 

«  Marsh  vs.  People,  15  111.,  284.  Ark.,  298. 
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which  is  more  than  sufficient  to  meet  all  his  obliga- 
tions, and  by  his  will  directs  that  no  bond  shall  be  re- 
quired of  the  executor;  no  security  need  then  be  given. 
The  court  is  possessed,  however,  of  a  discretionary 
power  under  which  it  may  compel  the  executor  to 
execute  such  security  as  it  shall  deem  sufficient. 
This  may  be  done  of  its  own  motion,  or  at  the  request 
of  legatees  and  creditors  who  fear  that  the  executors 
may  act  unlawfully,  or  that  the  property  will  not  be 
sufficient  to  pay  the  debts. 

SECTION  21.    EXECUTOR  AS  TRUSTEE. 

An  executor  may  be  a  trustee  under  the  will,  and 
as  such  is  required  to  give  a  bond  unless  released  from 
that  obligation  by  the  testator.  The  resignation  of 
the  executorship  does  not  require  the  executor  or  ad- 
ministrator to  give  additional  security,  so  that  the 
estate  may  be  accurately  protected. 

SECTION   22.    RELEASE   OF  SURETY.    PETITION. 

Upon  application  of  the  surety  who  has  signed 
the  bond  of  an  administrator  or  executor,  he  may  t>e 
released  from  liability  by  filing  a  petition  in  court, 
giving  notice  to  the  executor  or  administrator,  as  the 
case  may  be.  The  court  will  thereupon  order  the 
executor  or  administrator  to  settle  and  adjust  his 
accounts  and  file  a  new  bond  in  such  amount  as  may 
be  deemed  reasonable  by  the  court.  When  this  has 
been  done  the  surety  is  discharged.  The  executor  or 
administrator  cannot  apply  for  the  release  from  lia- 
bility of  the  surety.  A  new  bond  should  be  in  the 
form  that  will  require  the  executor  or  administrator 
to  keep  and  to  have  kept  and  performed  the  condition 
of  his  former  bond  in  all  respects  according  to  law. 
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The  giving  of  this  bond  relates  back  to  the  time  of  the 
granting  of  the  letters  of  administration.  Two  bonds 
may  be  taken  in  place  of  one,  so  that  the  aggregating 
amount  shall  equal  the  penalty  of  the  first  bond.47 
When  the  new  bond  has  been  approved  in  accordance 
with  the  above,  the  old  bond  is  released  and  the  sureties 
thereon  discharged  from  all  liability.47*  The  new  bond, 
given  as  additional  security,  does  not  release  the  liability 
of  the  sureties  upon  the  old  bond.  The  executor  or 
administrator  failing  to  comply  with  such  an  order 
within  the  time  fixed  by  the  court  may  be  removed 
from  his  office.48 

SECTION  23.    JOINT  BONDS.    BREACH. 

If  there  are  two  or  more  persons  appointed 
executor  or  administrator  of  the  same  estate,  such 
parties  must  give  joint  or  separate  bonds,  in  the  dis- 
cretion of  the  court.  Suit  may  be  brought  upon  the 
bond  of  an  administrator  or  executor  when  any  breach 
of  any  condition  has  occurred.  A  breach  of  condition 
occurs  when  there  has  been  a  devastavit,  which  is  the 
mismanagement  or  waste  by  an  executor  or  admin- 
istrator of  the  estate  entrusted  to  him  by  which  a  loss 
occurs.  Taking  insolvent  security,  releasing  debt, 
removing  property  out  of  the  jurisdiction  of  the  State, 
filing  an  untrue  account,  failing  to  file  an  inventory 
within  the  time  fixed  by  the  statute,  suffering  judg- 
ment to  be  entered  upon  a  claim  that  is  barred,49 
failure  to  account  for  a  debt  due  from  himself  to  the 
estate  of  a  decedent,  are  grounds  upon  which  liability 
may  be  fixed  in  a  suit  upon  the  administrator's  or 

47  People  vs.  Lott  et  al.,  27  111.,  215.  *»  McCoy  vs.  Morrow,  18  111.,  519; 
47ftPinkstaff  vs.  People,  59  111.,  148.  Marshall  vs.  Coleman,  187  111., 

48  Branch  vs.  Rankin,  108  111.,  44.  556, 
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executor's  bond.     One  administrator  is  liable  for  the 
acts  of  the  co-administrator.50 

SECTION  24.    DILIGENCE  REQUIRED. 

The  administrator,  when  acting  for  the  estate, 
must  use  proper  diligence.  If  he  acts  with  ordinary 
care  in  the  discharge  of  his  duties,  neither  he  nor  his 
sureties  are  held  answerable  for  losses  which  occur, 
and  which  could  not  have  been  avoided,  nor  against 
which  ordinary  precaution  might  guard. 

SECTION  25.     FAILURE  TO  PAY.    DEMAND. 

If  an  administrator  or  executor  fails  or  refuses 
to  pay  over  moneys  or  dividends  to  the  party  entitled 
thereto  upon  the  proper  order  of  the  court  within  a 
reasonable  time  fixed  by  the  statute,  such  refusal 
gives  action  upon  his  bond  against  his  sureties.51 

(a)  A  demand  for  the  payment  of  any  sum 
claimed  to  be  due  from  the  administrator  or  the  estate, 
must  be  made  upon  the  administrator  before  the  bring- 
ing of  suit.  Death  of  the  administrator,  or  his  re- 
moval from  the  State,  thereby  making  the  demand 
impossible,  need  not  be  alleged.52 

SECTION  26.     SUIT:    LIABILITY. 

Suit  may  be  maintained  against  all  or  a  portion 
of  the  obligors  upon  the  bond.  This  is  within  the 
option  of  the  plaintiff.  The  liability  of  a  surety  ex- 
tends only  to  the  amount  of  his  assets  as  properly 
belonging  to  the  estate  and  which  came  into  the  hands 
of  the  administrator  or  executor.  The  part  which 
might  have  come  into  his  hands  by  the  exercise  of 

10  Crofts  vs.  Williams,  88  N.  Y.,  384.  «  Bedell  vs.  Janney,  4  Gilm.,  195; 

"Marshall   vs.  Coleman,   187  111.,  People  vs.  Admire,  39  111.,  251; 

556;     Bushing    vs.    Nelson,  7  Warren  vs.  Jeffrey,  18  111.,  329. 

Colo.,  184. 
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proper  diligence  is  also  a  part  of  the  liability.53  The 
fact  that  the  surety  entered  into  the  obligation  volun- 
tarily, and  for  a  good  consideration,  does  not  alter  the 
liability  upon  the  bond.54 

SECTION  27.    LIABILITY  AFTER  REVOCATION  OF 
LETTERS. 

Where  an  administrator  or  executor  has  had  his 
letters  revoked,  he  is  still  liable  on  his  bond  to  his 
successor,  or  to  any  other  person  who  may  have  been 
injured,  for  any  mismanagement  of  the  estate  com- 
mitted to  his  care.  An  action  may  be  maintained  by 
his  successor  for  the  property  effects  of  the  estate 
which  had  come  into  the  possession  of  the  former 
administrator,  and  which  have  been  lost  or  misap- 
plied. 

SECTION  28.    SECURITY  FOR  COSTS. 

It  is  customary  in  all  actions  upon  bonds  brought 
for  the  use  of  any  person  against  the  executors,  ad- 
ministrators, guardians,  and  their  sureties,  where  the 
person  for  whose  use  the  action  is  brought  is  not  a 
resident  of  the  State,  to  require  him  to  enter  security 
for  costs  with  the  clerk  of  the  court.  This  require- 
ment is  found  generally  in  the  statutes  of  the  respective 
states. 

SECTION  29.    RELEASE  OF  BOND  DOES  NOT  RELEASE 
PAST  LIABILITIES. 

The  omission  of  the  names  of  the  sureties  from  the 
body  of  the  bond  will  not  release  the  sureties  from 
liability.55  The  revocation  of  letters  upon  order  of 
court  releases  the  sureties  only  from  future,  but  not 

0  Shields  vs.  Smith,  8  Bush  (Ky.),  •«  Pritchett  et   al.   vs.   People,   1 

601.  Gilm.,  525. 

»  People  vs.  Allen,  8  111.  App.,  17. 
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the  past  liabilities.  The  sureties  upon  a  joint  bond 
given  by  two  administrators  are  not  liable  to  one 
administrator  for  the  conversion  of  property  of  the 
estate  by  the  other  administrator.50 

SECTION  30.    SURETIES'  RIGHT  TO  APPEAL. 

The  sureties,  upon  a  bond  of  the  administrator 
or  executor,  have  a  right  to  appeal  from  any  order  of 
the  court  which  may  ultimately  affect  their  liability 
in  the  same  manner  that  the  principal  might  do,67 

SECTION  31.    STATUTE  OF  LIMITATIONS. 

Actions  made  upon  the  bond  of  executors  and 
administrators  are  barred  upon  the  running  of  the 
statute  of  limitations,  which  usually  begins  to  run 
after  the  period  in  which  the  executor  or  administrator 
is  allowed  by  law  to  pay  over  the  money  to  the  dis- 
tributers upon  demand.58 

SECTION  32.    SURETY  ESTOPPED  TO  DENY 
APPOINTMENT. 

The  surety  having  signed  the  bond  of  an  executor 
or  administrator,  wherein  it  is  recited  that  the  executor 
or  administrator  has  been  duly  appointed,  is  estopped 
from  denying  the  appointment  to,  or  the  acceptance 
of  the  office,  by  the  administrator.  He  is  likewise 
estopped  from  denying  the  jurisdiction  of  the  court 
to  grant  the  letters.59 

*>  Slaughter  vs.   Froman,  5  T.  B.  »  Arnott   vs.    Friel,   60   111.,    174; 

Monroe,  19.  Smith  vs.  Wittaker,  11  111.,  417; 

Bolston  vs.  Wood,  151  111.,  159.  People  vs.  Falconer,  2  Sand. 

App.  vs.  Dreisbach,  2  Rawle,  287;  81. 

Frank  vs.  The  People,  147  111.. 

105. 


CHAPTER  1 1 . 
OBLIGATIONS  OF  ADMINISTRATION. 

SECTION    33.    THE    DUTIES    OF   ADMINISTRATOR    OR 

EXECUTOR. 

The  duties  of  an  administrator  or  executor  are 
fixed  by  statute.  The  requests  and  wishes  of  the 
interested  parties  must  necessarily  have  no  effect 
upon  the  strict  line  of  the  executor's  duty.  He  can- 
not disregard  the  plain  provisions  of  the  law.  It  is 
his  primary  and  ultimate  duty  to  administer  the 
estate  according  to  law,  and  in  no  other  way.  A  breach 
of  such  duty  renders  his  sureties  liable  for  any  conse- 
quential damage.1  The  appointment  of  an  executor 
or  administrator  by  the  grant  of  letters  testamentary, 
or  letters  of  administration,  legalizes  all  the  acts  which 
have  been  properly  performed  by  the  executor  or  ad- 
ministrator and  relates  back  to  the  death  of  the  de- 
cedent.2 

SECTION  34.    DUTY  OF  EXECUTOR  TO  PRESENT  WILL 
FOR  PROBATE. 

It  is  the  duty  of  any  person  knowing  that  he  has 
been  named  as  executor  of  the  will  of  a  deceased  person 
to  pr&ent  the  same  to  the  court  with  the  proofs 
thereof  for  probate.  It  is  customary  to  do  so  within 
thirty  days  after  the  decease  of  the  testator,  and  to 
cause  such  will  to  be  proved,  recorded,  and  to  accept 
his  appointment,  or  to  present  the  will  together  with 
his  refusal  to  accept  the  executorship.3 

1  People  vs.  Lanham,  89  HI.,  340;  549;  Priest  vs.  Watkins,  2 

In  re  Thomas  estate,  26  Col.,  Hill,  225;  McClure  vs.  The 

110.  People,  19  111.  App.,  105. 

•  Vernon  vs.  Wanhorn,  10  Paige,  3  Jesterburg  vs.  dark,  186  111.,  245. 
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SECTION  35.    RIGHTS  OF  EXECUTOR  BEFORE  QUALI- 
FYING. 

During  the  time  which  intervenes  between  the 
death  of  the  testator  and  the  appointment  of  the 
executor,  the  executor  is  usually  granted  by  the 
statute  such  powers  which  extend  to  the  burial  of  the 
deceased,  the  payment  of  the  necessary  funeral  ex- 
penses, taking  care  of  the  estate.  He  is  justified  in  doing 
these  things  before  the  probating  of  the  will,  and  is 
protected  for  doing  so  by  the  court  if  he  qualifies 
under  the  will  at  some  later  time.  If  the  will,  how- 
ever, is  refused  probate  when  presented,  the  executor 
is  not  liable  personally — ordinarily  for  his  acts; 
he  is  entitled  to  reimbursement  and  credit  for  what 
he  has  done  on  behalf  of  the  estate.  The  appoint- 
ment by  the  court,  of  course,  relates  back  to  the  death 
of  the  deceased.  He  may  do  all  things  incident  to  the 
executorship  which  do  not  require  of  him  that  he 
establish  his  title  in  an  affirmative  manner. 

SECTION  36.     SURVIVOR  MAY  QUALIFY. 

Where  two  or  more  executors  are  named  in  the 
same  will,  and  one  or  more  of  them  die  or  refuse  to  act, 
the  letters  may  be  granted  to  the  other  person  or  per- 
sons living  and  not  disqualified  to  act.4  (a)  Such 
remaining  executor  also  may  make  conveyances^which 
were  directed  and  authorized  in  the  will  of  the  testator, 
regardless  of  the  co-operation  of  the  executor  named 
who  refuses  to  act.5 

(b)  If  an  executor  has  been  granted  power  to 
convey  real  estate,  such  power  is  a  personal  trust; 
such  power  cannot  be  executed  by  the  administrator 

4  Shaw   vs.   Berry,   35  Me.,   279;  •  Wisdom  vs.  Becker,  52  HI.,  342. 

Jennings  vs.  Tegue,  14  S.  C., 
229. 
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with  the  will  annexed,  unless  there  is  a  statutory  pro- 
vision permitting  such  action.  No  provision  having 
been  made  for  such  a  condition  of  affairs  in  the  will, 
the  parties  interested  may  apply  to  a  court  of  equity 
for  the  appointment  of  a  trustee.6 

SECTION  37.     POWERS  OVER  REAL  ESTATE. 

Unless  otherwise  provided  by  local  statute,  the 
executor  of  a  will 'and  the  administrator  of  an  intestate 
estate,  have  no  power  over  the  real  estate  of  the  de- 
cedent. There  is  an  exception,  however,  which  pro- 
vides for  failure  of  the  personal  estate  to  satisfy  the 
debts  left  by  the  decedent.  In  such  a  case  resort  may 
be  had  to  the  real  estate.  Such  real  estate  may  be 
sold  as  will  be  necessary  to  pay  the  debts  of  the  de- 
cedent. The  statutes  of  the  different  states  usually 
dictate  the  mode  of  procedure  when  this  condition  of 
affairs  arises.7 

SECTION  38.    INVENTORY. 

The  first  duty  of  the  administrator  after  receiving 
his  appointment  is  to  make  out  a  full  and  complete 
inventory  of  all  property,  real,  personal  and  mixed, 
which  shall  come  into  his  hands,  possession  or  knowl- 
edge, describing  particularly  the  real  estate,  considera- 
tion and  title,  the  nature  and  amount  of  all  annuities, 
income,  rents,  cash,  goods,  chattels,  effects,  rights, 
credits,  designating  the  credits  as  good,  doubtful,  or 
desperate.  This  inventory  must  be  filed  in  the  office 
of  the  clerk  and  presented  to  the  court  for  approval. 
The  inventory  need  not  fix  the  value  of  the  different 
articles  listed,  but  should  contain  a  full  description  of 

•  Biglow  vs.  Cody,  171  111.,  229;  T  Rutt  vs.  Rutt,  11  Col.  C.  C.,  36; 

Penn  vs.  Gogler,  182  111.,  76;  Burr  vs.  Bloemer,  174  111.,  638. 

Lockwood  vs.  Stradley,  1  Del. 
Ch.,  298. 
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all  the  effects  belonging  to  the  decedent.  The  in- 
ventory may  be  supplemented  if  occasion  require  the 
change.  It  has  been  held  that  an  inventory  may  be 
filed  even  after  the  discharge  of  the  administrator.8 

(a)  The  purpose  of  an  inventory  is  to  guide  the 
court,  protect  the  interests  of  the  heirs,  afford  to  the 
administrator  protection  and  serve  as  a  limitation 
upon  the  extent  of  his  liability. 

SECTION  39.    APPRAISEMENT. 

Every  article  of  property  of  the  deceased  should 
be  inventoried  by  the  administrator  or  executor  so 
that  the  court  may  be  fully  advised  as  to  the  exact 
extent  of  the  property  without  regard  to  the  value  of 
it.  Appraisement  is  used  to  fix  the  value  of  the  prop- 
erty. 

(a)  The  warrant,  called  the  appraisers'  warrant, 
usually  issues  forthwith  upon  the  granting  of  letters 
testamentary    directed    to    certain    persons,    neither 
related  to  the  deceased  nor  interested  in  the  estate,  to 
appraise  the  value  of  the  goods  and  effects. 

(b)  The  appraisers  subscribe  an  oath,  examine 
the  property  and  make  their  just  return.     Their  com- 
pensation is  usually  fixed  by  statute.    When  the  return 
has  been  made  upon  the  bill  of  appraisement,  the 
court  may,  upon  proper  showing,  set  aside  the  ap- 
praisement and  order  a  new  one  to  take  place. 

SECTION  40.    MONEY  NOT  TO  BE  LOANED. 

Money  belonging  to  the  estate  and  in  the  hands 
of  the  administrator  should  not  be  loaned.9  He  has 
no  power  to  buy  any  interest  or  share  of  the  estate.10 

8  Diversey  vs.  Johnson,  93  111.,  547.  10  Baxter  vs.  Croster,   1   Bush,   62; 

»  Wadsworth     vs.     Connell,     104  Wilcox  vs.  Smith,  26  Barbee, 

111.,  317.  316. 
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SECTION  41.    INTEREST. 

The  administrator  is  not  chargeable  with  interest 
upon  moneys  in  his  hands,  unless  the  final  settlement 
has  been  unnecessarily  delayed.11  The  administrator, 
however,  must  account  for  all  moneys  or  profits  in  the 
way  of  interest  or  otherwise  which  he  has  received  by 
loaning  the  money  or  making  other  investments. 
He  is  not  permitted  to  use  the  funds  of  the  estate  for 
his  personal  profit.12 

SECTION  42.    POWERS  OF  EXECUTOR  TO  COMPROMISE 

DEBTS. 

The  executor  or  administrator  may  take  real 
estate  in  payment  of  a  debt  due  the  deceased.13  He 
is  allowed  to  perform  all  contracts  made  by  the  de- 
ceased when  recommended  or  directed  by  the  court. 
Providing,  however,  that  the  contract  is  one  which 
the  death  of  the  deceased  does  not  terminate.14  He 
has  a  right  to  assign  notes  payable  to  the  deceased  so 
that  good  title  will  pass.  It  is  his  duty  to  dispose  of 
the  personal  effects  in  his  hands,  and  when  they  have 
been  transferred,  the  title  is  complete  and  good  in  the 
hands  of  the  person  to  whom  it  has  been  transferred. 

11  Meek    vs.    Allison,    67    111.,    47;  1S  Whitney  vs.  Peddecord,  63  111., 

Krops  vs.  Rice,  55  Miss.,  274.  249. 

"  Vanhorn  vs.  Fonda,  5  Johns  Ch.,  M  Fippe  vs.  Jones,  20  Pa.  St.,  260. 

388;    Wood  vs.  Roberts,   185 

111.,  489. 


CHAPTER   III. 

ACTIONS  BY  AND  AGAINST  ADMINIS- 
TRATORS. 

SECTION  43.    SUITS  MUST  BE  BROUGHT  BY  ALL 
EXECUTORS. 

If  there  are  more  than  one  executor  or  adminis- 
trator, such  executors  and  administrators  must  be 
sued  jointly  to  procure  a  valid  judgment.  A  judg- 
ment cannot  be  rendered  against  one  of  them.  Such 
a  proceeding  would  be  wholly  void.1  The  same  is  true 
regarding  suits  brought  by  administrators.  They 
must  be  joined  in  the  suit. 

SECTION  44.    THE  PAYMENT  OF  DEBTS  OUT  OP  THE 
PROPERTY  OF  THE  DECEASED. 

The  letters  of  administration  having  been  issued, 
and  steps  taken  to  collect  the  assets  of  the  estate,  the 
foremost  duty  of  the  administrator  is  to  satisfy  the 
claims  left  unpaid  by  the  deceased  at  the  time  of  his 
death.  The  policy  of  the  law  is,  all  debts  shall  be 
paid  out  of  the  personal  estate,  but  if  the  personal 
estate  is  not  sufficient  for  this  purpose,  the  real  estate 
may  be  sold,  but  only  so  much  as  is  necessary  to  ob- 
tain the  amount  that  will  satisfy  the  unpaid  claims. 

SECTION  45.    LIABILITY  OF  REAL  ESTATE  FOR  SATIS- 
FACTION OF  DEBTS. 

While  it  is  a  general  rule  that  the  personal  estate 
of  a  decedent  is  liable  for  the  payment  of  his  debts, 
it  is  modified  in  case  the  personalty  proves  insufficient 

1  Dickinson  vs.  Robson,  1  Halst.,  195. 
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to  satisfy  the  claims.  After  the  executor  or  admin- 
istrator has  made  his  account  of  the  personal  estate 
and  debts  to  the  court,  he  files  a  petition  for  the  sale 
of  the  real  estate.2 

(a)  The  petition  is  prepared  and  filed  by  the 
executor  or  administrator  in  the  county  in  which  the 
administration   is   taking   place.    The   widow,   heirs, 
legatees,    devisees,    minors    and    guardians    of    such 
minors,  incompetent  persons  and  their  conservators, 
and  all  persons  having  or  claiming  to  have  any  right, 
title  or  interest,  in  possession  or  otherwise,  in  the  prem- 
ises described  in  the  petition,  are  made  parties.8 

(b)  The  administrator  or  executor  is  the  only  one 
who  can  institute  this  proceeding.4 

(c)  Sale  may  be   compelled.    Upon  application 
to  the  court  by  any  person  interested,  the  court  may 
coerce  the  executor  or  administrator  to  apply  for  an 
order  for  leave  to  sell  the  real  estate  to  pay  the  debts. 

(d)  Form  of  petition.     Petition  shall  set  forth 
the  facts  and  circumstances  of  the  estate,  the  amount 
of  claims  allowed,  an  estimate  of  the  amount  of  just 
claims  to  be  presented,  statement  of  the  amount  of 
the  personal  estate,  the  disposition  of  it,  the  amount 
of  claims  paid,  and  careful  description  of  real  estate 
to  be  sold,  the  nature  and  extent  of  liens  thereon,  and 
such  other  elements  as  shall  be  necessary  under  the 
circumstances.    The  petition  must  be  signed  by  the 
administrator  or  executor,  duly  verified  and  filed  at 
the  time  fixed  by  statute,  and  thereupon  summons 
issue  against  the  defendants.5    The  power  of  an  ad- 
ministrator to  sell  the  lands  of  the  decedent  to  pay 
debts  of  the  estate  being  derived  from  statute  of  the 

1  Kenley  vs.  Bryan,  110  111.,  652;  8  Bowers  vs.  Block,  129  HI.,  424; 

Kinney  vs.   Knoeble,   51    111.,  Burr  vs.  Bloemer,  174  111.,  638. 

114.    '  *  Lemoynevs.Qumsby,70Ill.,399. 

*  Nicols  vs.  Lee,  16  Col.,  147. 
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State,  it  is  therefore  necessary  that  the  proper  aver- 
ments of  the  existence  of  the  state  of  facts  contem- 
plated by  the  statute  be  made,  and  be  sustained  by 
proper  proof.6 

SECTION  46.     PARTIES. 

It  is  customary  and  necessary  to  make  the  widow, 
heirs  and  all  persons  in  possession  or  claiming  an 
interest  in  the  lands,  parties  to  the  proceeding.7  A  de- 
cree cannot  be  rendered  until  all  the  parties  inter- 
ested in  the  real  estate  have  been  duly  served  with 
process  or  have  entered  their  appearance,  or  in 
some  way  given  the  court  jurisdiction  over  them- 
selves.8 

(a)  The  premises  sought  to  be  sold  should  be  care- 
fully described;  otherwise   an   erroneous   description 
may  defeat  the  purpose  of  the  proceeding.9 

(b)  Process.    The  filing  of  the  petition  having 
taken  place,  the  summons,  or  citation,  is  then  issued, 
usually  directed  to  the  proper  officer  of  the  county, 
requiring  the  defendant  to  appear  and  answer  the 
petition  upon  the  return  day  named  in  the  summons. 
The  process  is  served  by  leaving  a  copy  with  and  read- 
ing the  same  to  the  defendant,  or  by  leaving  a  copy 
at  his  usual  place  of  abode  witl^  some  member  of  the 
family  and  informing  such  person  of  the  contents 
thereof.    The  method  of  constructive  service  is  usu- 
ally fixed  by  statute.    It  may  be  given  by  publica- 
tion if  permissible  under  the  respective  statutes. 

SECTION  47.    THE  DECREE. 

The  decree  entered  in  the  cause  should  show  all 
the  proper  steps  and  statutory  requirements  of  the 

•  Palmer  vs.  Hannah,  6  Col.,  55;  8  Marshall  vs.  Rhodes,  86  111.,  374. 

Walker  vs.  Dehl,  79  111.,  474.  9  Bissett  vs.  Bowman,  54  111.,  254. 

1  Burr  vs.  Bloemer,  174  111.,  638. 
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proceedings.  It  is  essential  that  the  record  affirma- 
tively shows  the  grounds  upon  which  the  proceeding 
is  based. 

SECTION  48.     PRACTICE. 

The  application  is  docketed  as  other  causes.  The 
petition  may  be  heard,  or  continued,  in  like  manner 
as  in  cases  in  chancery.  The  court  is  authorized  to 
fix  the  terms  and  conditions  of  the  sale  and  may 
direct  that  the  sale  be  had  free  from  all  liens,  claims 
or  incumbrances,  as  it  shall  deem  reasonable.10  If 
there  are  any  persons  interested  in  the  real  estate, 
who  are  minors,  they  and  their  guardians  are  named 
defendants  therein;  if  they  have  none,  a  guardian 
ad  litem  must  be  appointed  by  the  court.  His  com- 
pensation is  fixed  and  taxed  as  costs  in  the  proceeding. 
Upon  the  hearing  of  the  cause  upon  the  issues,  the 
court  hears  the  allegations  and  proofs  of  the  parties 
and  of  all  other  persons  interested  in  the  estate.  And 
after  examination,  if  the  court  shall  find  that  the 
statutes  have  been  in  all  respects  complied  with,  that 
the  personal  estate  of  the  defendant  is  not  sufficient 
to  pay  the  debts,  and  that  the  deficiency  amounts  to 
such  sum  as  shall  be  determined  from  the  evidence, 
it  is  then  the  duty  of  the  court  to  direct  the  sale  of  so 
much  of  the  real  estate,  described  in  the  petition,  as 
will  be  necessary  to  satisfy  such  deficiency,  together 
with  the  costs  and  attorney's  fees,  and  so  forth.  The 
findings  of  the  decree  upon  all  material  matters  cannot 
be  attacked  collaterally  by  the  heirs  in  any  future 
proceedings.11 

SECTION  49.    HOMESTEAD  AND  DOWER. 
'Upon  an  application  being  made  to  the  court  to 
procure  the  sale  of  real  estate  for  the  payment  of  debts 

10  Newell  vs.  Montgomery,  129   HI.,  "  Jub  vs.  Rose,  146  HI.,  41. 

68. 


ACTIONS  BY  AND  AGAINST  ADMINISTRATORS.       359 

of  a  deceased  person,  if  it  appear  that  there  is  a  dower 
or  a  homestead  in  the  land  sought  to  be  sold,  the  court 
has  the  right  and  power  to  cause  the  dower  and  home- 
stead to  be  assigned,  and  may  take  all  necessary  pro- 
ceedings to  effect  this  end.12 

(a)  If   the   dower   cannot   be   assigned   without 
manifest  prejudice  to  the  interest  of  the  parties,  the 
premises  can  be  sold  free  of  any  claim  of  dower,  and 
the  value  paid  in  cash  to  the  person  entitled  to  it.     In 
the  case  of  a  homestead,  if  it  should  develop  that  the 
premises  cannot  be  set  off,  the  court  may  order  the 
sale  of  the  whole  estate  free  of  the  homestead  rights; 
the  party  entitled  thereto,  however,  shall  have  the 
sum  allowed  paid  to  him  in  cash.     Any  sale  of  the 
homestead  estate  is  void  unless  there  is  a  strict  obedi- 
ence to  these  conditions.13 

(b)  The  decree  should  provide  that  only  so  much 
of  the  real  estate  as  is  necessary  to  pay  the  debts 
which  are  not  otherwise  provided  for,  and  it  is  error 
to  permit  the  sale  of  any  other  amount.14    The  power 
of  the  court  to  direct  the  sale  of  land  to  pay  debts  is 
governed  by  the  statute,  and  the  statute,  therefore, 
must  be  strictly  followed. 

SECTION  50.     COSTS — ATTORNEY'S  FEES. 

Real  estate  cannot  be  sold,  even  though  there  is 
deficiency,  where  such  deficiency  consists  only  of  the 
costs  or  attorney's  fees. 

SECTION  51.    THE  DECREE  AS  FINAL. 

Report  by   administrator.     Decree  is  final  unless 

reversed  or  changed  by  appeal  or  direct  proceedings. 

(a)  The  statute  usually  regulates  the  manner  of 

"  Walker  vs.  Doane,  108  111.,  236.  Palmer  vs.  Riddel,  197  El.,  45. 

»  Walker  vs.  Walker,  195  111.,  409;  14  Norris   vs.   Hogle,   37   111.,   150. 
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the  payment  by  the  purchaser  of  the  purchase  price. 

(b)  The  sale  having  been  made,  it  is  the  duty  of 
the  executor  to  report  his  action  and  report  the  per- 
formance of  the  terms  and  conditions  of  the  sale  and 
cause  the  court  to  confirm  said  report. 

(c)  The  administrators  under  the  policy  of  the 
law  are  invested  with  a  mere  named  power  to  sell  the 
title  of  the  decedent.     It  is  sold  without  warranty  or 
condition,  except  such  as  are  imposed  by  the  law;  the 
rule  of  caveat  emptor  always  applies;    the  purchaser 
buys  the  land  at  his  own  risk,  unless  a  fraud  has  been 
perpetrated  upon  him.15 

SECTION    52.    REVERSAL  OF  DECREE  UPON   APPEAL. 

If  the  court,  reviewing  these  proceedings,  directs 
a  reversal,  it  in  no  way  affects  the  title  of  third  per- 
sons, so  long  as  the  acts  performed  were  by  a  court 
which  had  jurisdiction  of  parties  and  the  subject- 
matter. 

SECTION  53.     CONVEYANCES. 

The  administrator,  being  authorized  by  the  decree 
of  court  to  sell  the  lands,  must  make  the  conveyances; 
he  cannot  grant  the  power  of  attorney  to  execute  the 
deed  for  him.16 

(b)  The  conveyance  should  recite  the  decree  of 
the  court.17 

(c)  The  heirs  have  no  title  after  the  sale.18 

(d)  The  purchaser  is  bound  to  know  that  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the 
persons.19 

An  imperfect  description,  so  that  the  land  can- 
not be  identified,  renders  the  deed  void.20 

"  Bond   vs.   Ransay,   89   HI.,   29.  "  Hobson  vs.  Ewen,  62  HI.,  146. 

19  Kellogg  vs.  Wilson,  89  111.,  357.  19  Meyer  vs.  McGoogle,  47  111.,  278. 

17  Smith  vs.  Hileman,  1  Scam,  133.  "  Borders  vs.  Hodges,  154  111.,  198. 


CHAPTER  IV. 
PROBATING  OF  WILLS. 

SECTION  54.     PRODUCTION  OF  WILL. 

Statutes  have  been  passed  in  the  several  states 
requiring  that  the  persons  in  whose  custody  a  will  and 
testament  is  left  shall,  upon  learning  or  being  advised 
of  the  death  of  the  maker  of  the  will,  deliver  the  same 
to  the  proper  court.  These  statutes  usually  fix  a 
penalty  for  failure  to  comply  with  these  conditions. 

SECTION  55.    APPLICATION  IN  PROBATE. 

Before  a  will  is  admitted  to  probate  the  person 
desiring  the  same  to  be  probated  will  file  a  petition 
in  the  proper  court  of  the  county,  asking  that  the  will 
be  admitted  to  probate.  The  petition  sets  forth  the 
time  and  place  of  the  death  of  the  testator,  and  the 
place  of  his  residence  at  the  time  of  his  death.  It 
usually  names  his  heirs  at  law  and  next  of  kin,  the 
legatees  and  devisees  of  the  will;  if  the  place  of  resi- 
dence of  each  is  known,  it  shall  also  appear  in  the 
petition. 

(b)  NOTICE  TO  PARTIES  INTERESTED.    Notice  is 
given   of    this    proceeding,    and    it    is   usually    sent 
by  mail  to  the  parties  named  in  the  petition,  and  a 
time  fixed  therein  according  to  statute  at  some  future 
day  upon  which  the  hearing  regarding  the  probating 
of  the  will  shall  be  held. 

(c)  THE  HEARING.    Upon    the    hearing    of    the 
will,  all  parties  interested  may  appear  in  person  or  by 
counsel,  and  examine  or  cross  examine  the  witn3sses 
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who  were  present  at  the  time  of  the  execution  of  the 
will.  It  is  not  usual  to  introduce  any  evidence  but  the 
testimony  of  the  subscribing  witnesses  upon  the  hear- 
ing for  the  probating  of  the  will. 

SECTION  56.     APPEALS  FROM  THE  ORDER  OF  PROBATE. 

An  appeal  will  lie  from  an  order  admitting  a  will 
to  probate,  which  right  of  appeal  and  the  court  to 
which  it  shall  be  carried  is  determined  by  statute  in 
the  respective  states. 

SECTION  57.     WILLS  MUST  REMAIN  IN  CLERK'S 

OFFICE. 

Wills  having  been  filed  with  the  clerk  are  not 
permitted  again  to  leave  the  office  of  the  clerk.  Cer- 
tified copies  when  the  original  is  necessary  for  evi- 
dence are  used. 

SECTION  58.     LETTERS  TO  ISSUE. 

Upon  the  probating  of  the  wills,  letters  testa- 
mentary are  issued  to  the  executor,  ready,  able,  and 
willing  to  qualify. 

SECTION  59.     CONTEST  IN  CHANCERY. 

After  any  will  (and  by  the  use  of  the  word  will, 
is  also  meant  will,  testament  or  codicil)  is  admitted 
to  probate,  any  person  interested  may  file  his  bill  in 
chancery,  or  a  petition  in  the  proper  court  to  contest 
the  will.  This  right  is  not  confined  to  the  heirs  at 
law,  as  a  rule,  but  is  given  generally  to  any  person 
interested.  The  will  must  be  admitted  to  probate 
before  the  contest  can  be  made  in  some  states. 
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SECTION  60.    PETITION  TO  CONTEST. 

The  petition  or  bill  should  set  forth  clearly  and 
distinctly  the  grounds  relied  upon  by  the  contestant 
to  substantiate  his  charge  that  the  will  is  not  a  valid 
will;  he  need  not  plead  evidence,  but  the  bill  should 
contain  allegations  which  show  the  general  line  of  his 
charge.  It  is  permissable  to  charge  contrary  allega- 
tions, but  it  is  not  usual  to  do  this. 

(a)  ANSWER.  The  answer  to  the  bill  should  be 
made  by  the  parties  interested  in  sustaining  the  will; 
logically,  it  is  the  duty  of  the  executors  to  defend  its 
validity.1 

SECTION  61.    WILLS  PROVED  IN  FOREIGN   STATES. 

Wills  that  have  been  proved  according  to  the  laws 
of  any  of  the  states  or  territories,  or  of  a  country  be- 
yond the  limit  of  the  United  States,  which  concern 
property  or  estates  within  this  State,  may  be  proved 
in  this  State  when  a  certified  or  authenticated  copy 
thereof  shall  be  recorded  in  a  manner  similar  to  wills 
made,  executed  and  recorded  in  the  State  in  which 
the  property  in  question  is  located.2 

SECTION  62.     LOST  WILLS. 

Upon  the  death  of  a  testator  leaving  in  existence 
an  unrevoked  will  which  cannot  be  found,  the  contents 
of  the  will  may  be  proved  like  other  lost  documents, 
and  if  sufficient,  the  will  shall  be  admitted  to  probate, 
and  effect  given  to  its  provisions.3 

1  Pengree  vs.  Jones,  80  111.,  411;  In    re    Page,    118    111..    576; 

In  re  Olmstead  Estate,  3  Prob.  Todd  vs.  Pettig,  13  Col.,  548; 

Rep.  Ann.,  411.  Anderson  vs.  Irwin,   101   111., 

*  Corrig-an  vs.  Jones,  14  Col.,  311.  411. 
'  Fostus  Appeal.,  87    Pa.  St.,  67; 


CHAPTER  V. 
FOREIGN  ADMINISTRATION;  APPEALS. 

SECTION    63.    FOREIGN    EXECUTORS    AND    ADMINIS- 
TRATORS. 

Administration  granted  in  one  county  or  State, 
under  the  common  law,  does  not  confer  any  title  to  the 
property  of  the  intestate  not  within  the  jurisdiction 
of  the  court  by  whom  he  is  appointed.  The  property 
of  the  intestate  situate  in  another  county  is  not  under 
the  control  or  ownership  or  management  of  such  ad- 
ministrator. It  is  necessary,  therefore,  in  order  to 
reach  the  property  or  collect  the  debts  belonging  to 
the  estate  in  a  foreign  county,  to  obtain  letters  of  ad- 
ministration in  the  county  in  which  the  property 
sought  is  situate.  This  is  called  ancillary  administra- 
tion.1 And  where  the  account  of  an  ancillary  adminis- 
trator has  not  been  made,  he  can  be  compelled  to 
render  such  account  and  deliver  to  the  domiciliary 
administrator  such  amount  as  may  remain  in  his  hands 
after  the  settlement,  claims,  and  expenses  growing 
out  of  his  administration.  Ancillary  administration 
is  not  nepessarily  required  to  be  given  to  the  domi- 
ciliary administrator. 

SECTION  64.  RIGHT  TO  SUE. 
Statutes  have  been  passed  whereby  one  who  is 
the  administrator  or  executor  of  the  decedent's  estate 
shall  be  permitted  to  maintain  suits  to  enforce  claims 
due  the  estate,  or  to  dispose  of  property  in  the  State 
in  the  same  manner  as  if  letters  testamentary  or  ad- 

1  Doss  vs.  Stephens,  13  Col.  Ct.  App.,  535. 
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ministration  had  been  issued,  in  some  court  of  the 
State  under  the  provisions  of  the  law  of  the  State.2 

Administration  granted,  however,  under  the  laws 
of  this  State  will  estop  such  foreign  administrator 
from  maintaining  the  suit,  and  such  resident  adminis- 
trator and  executor  will  be  substituted  as  party  to  the 
suit.3 

There  is  no  privity  between  domestic  and  foreign 
administrator.  It  is  well  settled  that  a  judgment, 
therefore,  against  the  administrator  in  one  State  is 
not  competent  testimony  to  show  a  right  of  action 
against  either  a  domiciliary  administrator  in  another 
State,  or  to  affect  such  assets  in  another  State. 

SECTION  65.    APPEALS. 

Where  claims  have  been  presented  to  their  proper 
court  and  refused  or  allowed,  either  party  may  take 
an  appeal  from  the  decision  rendered,  to  the  court  of 
general  jurisdiction  of  the  county  in  which  the  estate  is 
being  administered;  a  claim  is  usually  appealed  to  the 
circuit,  or  nisi  prius  court,  where  a  trial  denovo  occurs.4 

(a)  Appeals  are  allowed  from  all  orders  or  de- 
crees of  the  county  court  in  a  matter  of  which  the 
county  court  has  jurisdiction,  in  favor  of  the  person  who 
may  consider  himself  injured  by  the  order.    The  court 
from  which  the  appeal  is  prosecuted  fixes  the  penalty 
of  the  bond  and  the  time  within  which  it  must  be 
filed,  unless  otherwise  provided  by  statute. 

(b)  The  right  of  appeal  extends  to  all  cases  and 
may  be  taken  by  any  person  interested.5 

(c)  If  there  is  no  appeal  granted  by  the  terms  of 
the  statute,  a  writ  of  error  may  issue  out  of  the  proper 
court  to  review  the  order  made  by  the  County  Court.6 

»  Hickox  vs.  Frank,  102  111.,  660.  Corning  vs.  Ryan,  3  Col.,  531. 

1  Branch  vs.  Rankin,  108  111.,  444.  *  Andrews  vs.  Black,  43  111.,  256. 

«  Grier   vs.    Cabel,    159    111.,    129;  6  Ennis  vs.  Ennis,  103  111.,  195. 


CHAPTER   VI. 

ADMINISTRATION  OF  DECEASED  PARTNER'S 

ESTATE. 

SECTION   66.     DEATH   TERMINATES   PARTNERSHIP. 

The  law  that  the  death  of  one  partner  in  a  partner- 
ship dissolves  and  terminates  such  partnership  is 
elementary.1  Thereupon  it  becomes  necessary  so  far 
as  the  surviving  partners  are  concerned  to  organize 
a  new  partnership.  In  case  the  heirs  or  personal 
representatives  of  the  decedent  are  bound  by  an 
agreement  made  with  the  other  partners  before  his 
death,  and  they  shall  consent  to  the  arrangement 
and  continue  the  firm  and  a  new  firm  of  partnership 
is  created  between  the  surviving  members  of  the 
old  firm  and  the  representatives  of  the  decedent.2 

The  executor  or  administrator  entering  into  such 
a  contract  is  personally  liable  for  the  contracts  of  the 
firm.3 

SECTION  67.     CARRYING  ON  BUSINESS  BY  EXECUTOR. 

Before  an  executor  shall  be  permitted  to  carry  on 
the  partnership  business  or  remain  in  the  partnership 
business  he  should  have  clear  and  positive  directions 
from  the  will.  In  the  absence  of  this  provision  it 
would  be  improper  for  the  executor  to  invest  new  and 
additional  capital  in  the  co-partnership.4 

1  Griswold    vs.    Waddington,     15  s  Alsot  vs.  Matock,  8  Conn.,  584. 

Johns  (N.  Y.),  57.  4  Smith  vs.  Smith,  13  Grant  Chan., 

1  Story  on  Partnership,  438;  Buck-  81. 

ingham  vs.  Morrison,  139  111., 

437. 
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SECTION  68.     LIMITED  PARTNERSHIP. 

In  the  case  of  the  death  of  one  partner  under  a 
limited  partnership  agreement  his  interests  pass  im- 
mediately to  his  representative  subject  to  his  liabili- 
ties and  conditions  of  the  statutes  of  the  several 
states,  regulating  this  class  of  partnerships. 

SECTION  69.    CONTINUATION  OF  FIRM  TO  ADJUST 
ACCOUNTS. 

The  death  of  one  partner  having  dissolved  the 
partnership,  and  the  survivor  having  by  law  succeeded 
to  all  legal  rights  of  the  firm,  there  remains  a  mutual 
interest  belonging  as  well  to  the  representative  of 
the  decedent  as  to  the  survivor.  It  is  necessary 
that  the  partnership  shall  continue  under  these  cir- 
cumstances for  at  least  a  limited  time  to  procure  a 
settlement  of  its  affairs.  Continuation  is  restricted 
to  this  purpose.5  It  is  the  duty  of  the  surviving 
partners  immediately  upon  the  death  of  the  partner 
to  make  a  full,  perfect,  and  complete  inventory  of  the 
partnership  property,  together  with  a  list  of  liabilities, 
so  that  the  court  and  the  executors  or  administrator 
may  be  advised  as  to  the  true  value  of  the  assets. 

SECTION  70.     PARTNERSHIP  ASSETS. 

The  surviving  partner  has  the  right  to  continue 
in  possession  of  the  property  of  the  firm,  liquidating 
its  liabilities  and  adjusting  its  business.  It  is  his  duty, 
however,  to  proceed  to  this  end  without  delay  and 
account  with  the  executor  or  administrator  at  the 
earliest  opportunity.  Upon  the  application  of  the 
executor,  the  County  Court  is  authorized  to  require 
such  surviving  partner  to  render  an  account,  and 

•  Maynard  vs.  Richards,  166  111.,  466. 
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the  court  may  enforce  obedience  to  this  order,  as  in 
cases  of  contempt.6 

(a)  PARTNERSHIP  DEBTS.  The  firm  property 
being  liable  in  the  first  instance  for  the  firm  debts,  the 
surviving  partner  has  the  right  to  the  custody  and 
retention  of  the  property  of  the  firm  so  that  he  may 
settle  the  affairs  of  the  partnership  before  turning 
over  deceased  partner's  share  of  the  property  that 
may  then  remain  to  the  executor  or  administrator  of 
the  decedent.  The  effects  of  the  partnership  are  first 
to  be  applied  to  the  payment  of  the  partnership  debts; 
the  surplus  goes  to  the  representatives  of  the  decedent.7 

SECTION  71.    No  COMPENSATION  TO  SURVIVING 
PARTNERS. 

The  surviving  partner  of  a  partnership  has  no 
right  to  demand  compensation  for  his  services  in 
settling  the  affairs  of  the  partnership,  unless  provision 
is  made  therefor  in  the  articles  of  co-partnership.8 

•  Miller  vs.  Kingsbury,  128111.,  145.  'Buckingham   vs.    Morrison,    139 

7  Winslow  vs.  Leland,  128  111.,  304.  111.,  437. 


CHAPTER  VII. 
AWARDS. 

SECTION  72.    WIDOW'S  AWARD. 

The  widow  of  a  deceased  husband  whose  estate 
is  administered,  whether  the  husband  died  intestate 
or  not,  shall  be  in  all  cases,  without  regard  to  the  debts 
or  claims  against  the  estate,  except  funeral  expenses, 
entitled  to  an  allowance  as  her  exclusive  and  sole 
property,  of  a  certain  amount  of  property,  usually 
named  by  the  statute;  it  consists  generally  in  the 
family  pictures,  wearing  apparel,  jewels  and  ornaments 
of  herself  and  children,  school  books,  sewing  machine, 
cooking  utensils,  household  furniture,  and  other  property 
depending  upon  the  clauses  of  the  several  statutes. 
This  is  known  as  the  Widow's  Award  and  must  be  set 
aside  and  given  to  her  before  any  of  the  debts  and  other 
charges  against  the  estate  are  paid.  It  is  permissible 
for  the  widow  to  take  in  lieu  of  the  specific  property  al- 
lotted to  her  by  statute  a  sum  of  money,  the  amount 
usually  being  regulated  by  the  statute,  and  is  always 
equivalent  to  the  value  of  the  property  which  she 
would  have  received  had  she  not  required  the  pay- 
ment of  her  award  in  cash.  The  failure  of  the  widow 
to  renounce,  or  not  to  renounce,  the  benefits  of  a  pro- 
vision of  a  will,  made  for  her,  does  not  in  any  way 
affect  her  right  to  require  the  granting  of  her  award. 

SECTION  73.    CHILDREN'S  AWARD. 

Where  there  is  no  widow  surviving  but  there  are 
children  of  the  decedent  surviving  him  at  the  time  of 
his  death,  who  are  under  age,  the  children  are  allowed 
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such  an  amount  of  property  as  would  have  been  granted 
to  her  had  a  widow  survived.  The  only  condition  is 
that  the  children  shall  be  under  age.  This  is  some- 
times extended  by  statute  so  that  it  covers  all  female 
children  who  reside  with  the  decedent,  regardless  of 
such  children's  age.1 

SECTION  74.    AWARD  is  FOR   CHILDREN'S  BENEFIT. 

Widow's  allowance  is  as  much  for  the  benefit 
of  the  children  as  for  the  wife,  and  where  there  are 
children  residing  with  the  widow  she  has  no  power  to 
deprive  them  of  this  means  of  support  so  long  as  they 
are  under  age.2 

It  is  the  purpose  of  the  law  to  give  the  necessary 
sustenance  to  every  bereaved  family  for,  at  least,  one 
year  succeeding  the  death  of  the  husband,  to  enable 
them  to  re-establish  themselves  under  the  new  condi- 
tions and  circumstances  to  which  the  death  has  com- 
mitted them. 

1  Lesher  vs.   Wirth,    14   111.,   39;  *  McAnnulty  vs.  McAnnulty,  120 

Wolford  vs.   Deemar,  89  111.,  111.,  126. 

524. 


CHAPTER   VIII. 
DEBTS  DUE  FROM  THE  ESTATE. 

SECTION  75.    CLAIMS  AGAINST  ESTATES. 

It  is  necessary  to  provide  that  a  creditor  of  a 
deceased  person  shall  have  a  remedy  by  which  his 
claim  may  be  enforced.  The  statutes  of  the  several 
states,  therefore,  provide  a  way  to  accomplish  this 
end.  The  administrator  or  executor  fixes  a  term 
of  court  or  a  given  date  at  which  the  creditors  shall  be 
required  to  present  their  claims  against  the  deceased 
for  the  consideration  of  himself  and  the  court.  Statute 
usually  provides  that  the  term  shall  be  fixed  at  some 
time  within  a  given  period  after  the  letters  have  been 
issued. 

(a)  Notice.     The  term  having  been  fixed  upon 
by  the  administrator  or  executor,  notice  is  given  by 
the  publication  of  the  notice  required  by  statute  in  a 
paper  of  general  circulation  for  a  fixed  period  of  time 
in  which  the  creditors  are  notified  to  file  and  present 
their  claims  for  allowance  at  the  term  named  by  the 
administrator  and  published  in  the  notice. 

(b)  Verification  of  claim.    Upon  the  presentation 
of  the  claims  the  County  Court  considers  whether  or 
not  the  same  shall  be  allowed.     It  is  customary  to 
verify  the  proof  of  claim  by  the  oath  of  the  claimant. 
This  is  frequently  a  statutory  requirement.1 

SECTION  76.    CLAIMS. 

Demands  to  be  chargeable  against  the  decedent 
should  be  based  upon  some  express  or  implied  con- 

1  Smith  vs.  Goodrich,  167  HI.,  46. 
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tractual    relation    obligatory    upon    him    during   his 
lifetime. 

Judgments  are  proper  claims  against  an  estate.2 
Action  for  breach  of  covenants,  where  the  breach 
took  place  before  the  death  of  the  deceased,  contracts 
for  the  purchase  of  lands,  notes,  and  other  evidences 
of  indebtedness,  are  all  proper  charges  and  claims 
to  be  allowed  against  the  estate  of  the  deceased. 
An  indebtedness,  even  though  secured  by  mortgage 
upon  said  estate  of  the  decedent,  is  a  proper  charge 
against  the  estate,  and  must  be  paid  in  like  manner 
as  any  other  debt. 

SECTION  77.     PARTNERSHIP  DEBTS. 

Partnership  debts  after  the  partnership  assets 
have  been  exhausted  in  part  payment  of  the  ac- 
count may  be  paid  out  of  any  excess  which  shall 
remain  in  the  hands  of  the  executor  or  administrator 
after  the  payment  of  the  individual  debts  of  the 
decedent.3 

(a)  A  claim  based  upon  a  partnership  obligation 
will  not  be  allowed  against  the  estate  of  the  decedent 
until  it  has  been  shown  that  the  partnership  assets 
are  entirely  exhausted.  And  then  the  allowance 
must  be  made  subject  to  the  payment  of  the  individual 
creditors;  the  individual  creditors  have  a  right  to 
demand,  and  are  entitled  to,  a  preference  over  partner- 
ship creditors. 

SECTION  78.     FUNERAL  EXPENSES  MAY  BE  PAID  BY 
THE  EXECUTOR. 

Inasmuch  as  it  is  the  duty  of  the  executor  of  the 
will  to  see  that  the  deceased  person  is  properly  in- 

1  Smith  vs.  Coal  Mining  Co.,  83  HI.,  8  Heyward  vs.  Burk,  151  HI.,  121. 
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terred,  the  necessary  expenses  attending  that  duty 
shall  be  a  charge  against  the  estate  of  the  decedent. 
Funeral  expenses  and  expenses  of  administration  are 
not  required  in  the  first  instance  to  be  presented  to 
the  court  for  allowance.  It  is  proper  for  the  executor 
or  administrator  to  pay  these  expenses  and  credit 
the  amount  charged  to  himself  against  the  funds 
afterwards  in  his  hands.  If  it  appears  that  it  is  for 
the  best  interest  of  any  estate  that  the  taxes  on  the 
real  estate  should  be  paid  the  court  may  enter  an 
order  authorizing  either  the  executor  or  administrator, 
as  the  case  may  be,  to  pay  such  taxes.  The  effect  of 
this  is  for  the  preservation  of  the  property  and  for  the 
benefit  of  the  estate.  Taxes  that  are  due  at  or  prior  to 
the  death  of  the  decedent,  either  personal  or  real, 
being  liens  on  all  of  his  property,  must  be  paid  from 
the  personal  estate  in  the  hands  of  the  executor  or 
administrator. 

SECTION  79.    PRESENTATION  OF  CLAIMS. 

The  statute  providing  for  the  filing  of  claims 
usually  fixes  a  period  of  time  within  which  the  claims 
must  be  presented.  The  law  declares  that  it  is  the 
duty  of  the  executor,  or  administrator,  to  settle, 
dispose  of,  and  close  the  estate  and  administration 
thereof  within  a  fixed  period.  Claims  against  the 
estate  may  be  filed  at  any  time  during  the  period 
named  in  the  statute.  If  they  are  filed  at  the  term 
of  which  notice  has  been  given  for  the  filing  of  such 
claims  the  court  has  jurisdiction  to  allow  or  disallow 
the  claims  without  further  notice  to  the  executor  or 
administrator. 

(b)  The  law  being  desirous  that  the  settlement 
of  estates  shall  take  place  within  a  reasonable  time 
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after  the  decedent's  death,  it  becomes  mandatory 
that  the  statutes  provide  that  the  claims  not  pre- 
sented or  exhibited  within  the  period  provided  by 
law  shall  be  forever  barred.  It  is,  however,  provided 
that  the  creditor  shall  still  be  entitled  to  payment  of 
his  claim  if  he  can  find  assets  which  were  not  known 
or  claimed  within  the  period  preceding  the  time  at 
which  he  filed  his  claim.  He  must  seek  the  payment 
of  his  claim  from  the  assets  of  the  subsequently  dis- 
covered estate.4 

(c)  The  filing  of  and  the  approval  of  the  final 
account  and  the  discharge  of  the  administrator  do 
not  preclude  a  creditor's  right  to  present  his  claim 
to  the  Probate  Court,  and  to  have  such  claim  allowed. 
Although  the  administrator  may  have  been  dis- 
charged, a  summons  will  be  issued  commanding  him 
to  appear  in  court  to  answer  to  the  claim;  and  upon 
the  claim  being  proved  it  must  be  paid.  If  it  is  pre- 
sented before  the  expiration  of  the  time  limited  for 
settling  the  estate,  it  will  be  paid  during  the  due 
course  of  administration;  if  afterwards,  then  from  the 
subsequently  discovered  assets. 

SECTION   80.    PROOF   OF   THE   CLAIMS,   HEARING. 

The  claims  having  been  filed,  it  is  then  the  duty 
of  the  court  to  hear  the  claim  upon  a  regular  trial.  The 
same  proceeds  are  had  to  determine  the  justness  of 
the  claim  upon  the  trial  of  the  cause,  and  a  claimant  is 
entitled  to  prove  his  claim  against  the  estate  by  his 
own  oath,  unless  objection  is  made,  in  which  case 
the  claim  must  be  substantiated  by  competent  testi- 
mony. A  judgment  regularly  obtained,  or  a  certified 
copy  thereof,  is  taken  as  duly  proved,  likewise  all 

•  Rassiur  vs.  Jenkins,  170  111.,  503. 
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instruments  in  writing  signed  by  the  decedent  if  the 
handwriting  is  established  and  proved;  all  other 
demands  must  be  properly  and  sufficiently  proved, 
(b)  It  is  proper  for  the  estate  having  a  counter 
claim  against  the  claimant  to  have  the  same  adjudi- 
cated upon  the  hearing  of  the  original  claim;  and  if 
the  court  is  of  the  opinion  from  the  evidence  that  the 
estate  is  not  indebted  to  the  claimant,  but  that  the 
claimant  is  indebted  to  the  estate,  judgment  may  be 
rendered  in  favor  of  the  executor  or  administrator. 

SECTION  81.    UNMATURED  CLAIMS. 

It  is  not  necessary  that  the  claim  sought  to  be 
found  in  favor  of  the  creditor  and  against  the  estate 
of  the  deceased  shall  be  due  and  payable.  It  is  suffi- 
cient if  the  claim  is  just  and  true,  and  then  it  shall 
be  allowed  when  presented  in  the  same  manner  as  a 
claim  that  is  due.  There  shall  be  a  rebate  of  interest, 
however,  to  be  earned  from  the  time  the  allowance 
to  the  time  such  debt  would  have  become  due  according 
to  the  terms  of  the  contract.6 

SECTION  82.     DEFENSES  TO  BE  MADE  BY  THE  EXECUTOR 
OR  ADMINISTRATOR. 

There  is  no  discretion  granted  to  executors  or 
administrators;  they  must  be  vigilant  in  interposing 
against  all  claims  presented  for  allowance  against  the 
funds  of  the  estate  committed  to  their  care  every 
legal  defense  that  is  known  to  them.  A  failure  so  to 
do  makes  an  administrator  liable  on  his  bond. 

(a)  If  the  administrator  is  negligent  or  fails  to 
enter  proper  objections  any  person  interested  in  the 
estate  may  appear  and  defend,  and  prosecute,  in  the 
same  manner  as  if  he  were  administrator. 

'  Robinson  vs.  Herrington,  61  111.  App.,  543. 
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SECTION  83.     CLAIMS  NOT  ALLOWABLE. 

A  promissory  note  executed  as  a  gift,  charges  of  a 
physician  for  post  mortem  examination  made  on  the 
coroner's  inquest  are  not  proper  charges  against  an 
estate.6 

(c)  It  is  the  duty  of  the  executor  to  interpose  a 
plea  of  statute  of  limitations  if  the  defense  is  good. 
His  failure  to  do  so  will  render  him  personally  liable 
to  the  estate. 

SECTION  84.    AMOUNT  TO  BE  ALLOWED;  LIMITED  BY 
STATEMENT  IN  CLAIM. 

Where  the  claim  has  been  filed  by  the  creditor 
he  is  precluded  upon  the  hearing  of  the  claim  to 
demand  a  judgment  for  an  amount  greater  than  that 
specified  in  the  claim  itself.  It  is  the  duty  of  the  court 
to  examine  every  claim  that  is  presented  and  upon 
approving  of  the  same  to  render  a  judgment  which 
shall  draw  interest  at  the  rate  fixed  by  statute  until 
the  payment  of  the  same.  There  is  no  particular 
form  used  or  required  in  the  rendering  of  such  a  judg- 
ment in  a  court  of  probate. 

•  Williams  vs.  Forbes,  114  m.,  167;  Smith 
vs.  McLaughlin,  77  111.,  596. 


CHAPTER   IX. 

CLASSIFICATION  AND  ALLOWANCE  OF 
CLAIMS. 

SECTION    85.      CLASSIFICATION    AND     PAYMENT    OF 

DEBTS. 

Statutes  provide  that  the  estates  of  the  decedent 
shall  be  distributed  in  certain  ways,  and  more  generally 
provide  for  a  just  and  equitable  payment  rather  than 
the  technical  legal  payment,  relating  to  priority. 

(a)  Demands  are  usually   classified:   First    Pay- 
ment of  the  funeral  expenses  and  necessary  costs  of 
administration.     Second:     The  widow's  or  children's 
award.      Third:      All    costs,    charges    and    expenses 
attending  the  last  illness  of  the  deceased.    The  wages 
of  laborers  and  household  servants.     Taxes  will  be 
fourth,  usually,  in  this  classification.    The  physician's 
bill  created  by  the  rendition  of  services  during  the 
decedent's  last  illness  then  follows.     After  this  come 
the  rights  of  creditors  by  reason  of  any  trust  agree- 
ment, or  by  virtue  of  the  fact  that  the  decedent  was 
entrusted  with  certain  moneys  which  have  not  been 
accounted  for,  and  paid  over  to  the  claimant;  and 
lastly,   all  other  debts,   claims  or  demands  without 
regard   to   the   distinction   between  sealed  and   un- 
sealed, written  or  unwritten  contracts. 

(b)  It  is  the  duty  of  the  court  upon  the  presenta- 
tion and  allowance   of  the    claim  against  the  estate 
to  fix  the  class  to  which  said  claim  belongs  and  to 
allow  it  as  a  claim  of  that  class.     This  order  is  not 
conclusive;  the  court  may  upon  a  proper  showing 
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change  the  other  order  and  redesignate  the  class  to 
which  the  claim  belongs. 

(c)  There  is  no  preference  among  claimants  of 
the  same  class. 

SECTION  86.     OVERPAYMENT;  ADMINISTRATOR  MAY 

RECOVER. 

If  an  administrator  pays  the  claim  in  full  under 
the  belief  that  the  estate  is  amply  able  to  meet  all  its 
obligations,  he  is  entitled,  if  it  is  afterwards  discovered 
that  the  funds  of  the  estate  are  insufficient  to  pay  all 
the  debts  in  full,  to  recover  the  excess  paid  to  the 
claimant  so  that  such  claimant,  although  first  paid  in 
full,  will  receive  no  greater  benefit  than  others  of  the 
same  class. 

SECTION  87.    ANNUAL  ACCOUNTS. 

Executors  and  administrators  are  required  to 
file  and  present  accounts  and  reports  of  their  ad- 
ministration to  the  court  by  whom  they  are  appointed 
at  various  times  during  the  course  of  the  administration 
of  the  estate.  Primarily,  the  executor  or  administrator 
should  present  an  account  of  his  acts  and  doings  after 
the  expiration  of  the  year  from  his  appointment. 
This  account  should  be  filed  at  regular  intervals,  at 
least  every  year,  or  sooner  if  required,  until  the  ad- 
ministration is  fully  accomplished. 

(a)  There  is  nothing  to  require  that  the  adminis- 
trator shall  give  notice  to  the  interested  parties  at  the 
presentation  of  his  reports  and  accounts,  with  the 
sole  exception  of  the  final  account,  before  the  court  is 
justified  in  settling  the  estate  and  proving  the  execu- 
tor's final  account.  The  duty  of  the  court  is  to  re- 
quire that  the  administrator  or  executor,  as  the  case 
may  be,  give  notice,  the  time  being  fixed  by  statute, 
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to  all  the  heirs  and  interested  parties,  that  the  said 
account  will  be  presented,  and  when. 

SECTION  88.    DISTRIBUTION. 

When  the  final  account  is  presented  and  the 
question  of  ultimate  settlement  is  before  the  court 
the  court  is  in  duty  bound  to  ascertain  the  amount  of 
money  and  assets  belonging  to  the  estate  and  the  total 
liabilities.  If  there  is  sufficient  to  pay  all  the  debts  in 
full,  no  questions  can  arise.  If  the  money  is  insufficient 
the  funds  must  be  apportioned  among  the  creditors 
pro  rata;  the  court  then  enters  the  order  of  distribu- 
tion according  to  such  apportionment.  One  of  the 
duties  of  the  court  is  to  enforce  the  annual  settlements 
of  executors  and  administrators ;  it  is  likewise  its  duty 
to  compel  the  payment  of  dividends  among  the  heirs 
and  creditors,  if  such  course  is  justifiable.1 

SECTION  89.     CONTENTS  OF  ACCOUNTS. 

Accounts  should  be  made  after  the  manner  of 
any  statement  of  account;  it  should  show  each  item 
with  which  the  administrator  is  charged,  the  date 
when  the  same  is  received  by  him,  the  amount  or 
value,  as  appearing  upon  the  face  of  the  document  of 
all  debits.  He  should  likewise  credit  himself,  and  each 
credit  should  show  just  what  it  is  for,  the  amount,  and 
the  date  the  same  is  expended.  The  account  of  the 
administrator  is  presumed  to  be  correct,  and  until  it  is 
shown  to  be  otherwise  the  court  considers  the  account 
as  true,  and  entitled  to  approval.2  It  must  be  remem- 
bered that  any  account  should  show  not  only  the 
accounts  and  dealings  of  the  executor  with  the  property 
of  the  estate,  but  all  other  facts  which  may  be  of  aid 
to  the  court  upon  the  hearing  of  an  application  for  an 

1  In  re  Scofield,  99  111.,  513.  •  Elder   vs.    Whittemore,     51    HI. 

App.,  662. 
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order  of  distribution.  It  has  been  aptly  said  that:  "any 
subsequent  account  is  made  by  charging  upon  the  debtor 
side  the  balance  shown  in  the  last  account,  together 
with  the  amount  of  any  new  inventory  filed  or  any  in- 
terest collected  which  was  not  computed  at  the  tune  of 
filing  the  first  inventory  of  notes  and  accounts,  and  so 
accounted  for  in  the  first  account.  The  balance  shown, 
of  course,  includes  all  the  assets  of  the  estate,  whether 
good  or  bad,  and  they  may  be  so  carried  until  the  ad- 
ministrator is  ready  to  make  the  final  settlement,  and 
have  a  distribution  declared  among  creditors  or  heirs  of 
the  net  assets,  when,  preparatory  to  such  a  step,  a  peti- 
tion may  be  filed  asking  for  a  credit  on  account  of  any 
notes  or  accounts  due  the  deceased  which  have  been 
inventoried  as  assets  and  form  a  part  of  the  balance 
shown  to  be  in  the  hands  of  the  administrator.  At 
no  time  should  an  executor  or  administrator  charge 
himself  in  his  account  current  with  separate  sums  of 
money  paid  to  him  by  creditors  of  the  estate.  These 
items  form  a  part  of  the  inventory  of  notes  and  ac- 
counts, and  are  properly  charged  on  the  debtor  side 
of  the  account.  To  charge  each  item  separately,  unnec- 
essarily complicates  the  account  and  leaves  the  remain- 
der of  the  class  of  assets  unaccounted  for.  The  account 
should  be  accompanied  by  the  receipts  taken  upon  pay- 
ment of  claims  of  whatever  class.  If  at  any  time  it  is 
deemed  expedient  to  declare  a  partial  dividend  among 
creditors  or  heirs,  the  person  rendering  the  account  may 
append  a  statement  showing  the  uncollected  assets  in  his 
hands,  from  which  the  cash  in  his  hands  subject  to 
distribution  may  be  ascertained." 

SECTION  90.    PARTIAL  DISTRIBUTION. 

At  any  time  after  the  administration  the  heirs  or 
distributees  have  a  right  to  apply  to  the  court  for  an 
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order  of  distribution  either  of  the  whole  funds  or  of 
a  part  of  them.  The  circumstances  presented,  the 
amount  of  claims  allowed  against  the  estate  will  be 
considered  by  the  court,  and  if  found  proper  the  order 
of  distribution  will  be  entered.3 

SECTION  91.    INTEREST  ON  BALANCE. 

If  the  account  rendered  by  the  administrator 
shows  that  there  is  a  balance  due  after  paying  out  all 
moneys  required  of  him  by  the  administrator  he  is 
not  chargeable  with  interest  upon  the  funds  in  his 
hands  unless  the  money  has  been  held  without  in- 
vestment and  without  any  attempt  to  procure  an 
adjustment  and  settlement  of  the  estate.  Interest  is 
properly  chargeable  upon  the  balance  remaining  in 
the  administrator's  hands.4 

SECTION  92.    ATTORNEY'S  FEES. 

All  charges  made  by  counsel,  to  which  an  ad- 
ministrator is  entitled  in  all  cases,  are  proper  charges 
against  the  estate.  The  administrator  is  entitled  to 
the  advice  of  attorneys  and  the  services  must  be  paid 
for  out  of  the  funds  of  the  estate.5 

SECTION  93.    FINAL  SETTLEMENT. 

When  the  administrator  has  performed  all  his 
duties,  paid  all  the  debts  due  the  estate,  and  performed 
all  orders  of  the  court,  he  becomes  entitled  then  to 
file  his  final  account  and  report  the  final  settlement  in 
the  closing  of  the  estate.  It  must  be  made  only  after 
notice  has  been  given  to  all  the  heirs  and  time  fixed 
by  the  court,  and  a  hearing  had  at  the  time  fixed. 

»  Reynolds  vs.  People,  55  111.,  328;  •  Smylet  vs.  Reese,  53  Ala.,  89; 

Curtis  vs.  Brooks,  71  111.,  125.  Green    vs.    Grenshaw,    11    111. 

«  Hassler  vs.  Hassler,  1  Brad.,  248.  App.,  389. 
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The  settlement  of  the  estate  does  not  affect  the  rights 
of  creditors.  Although  the  final  orders  have  been  en- 
tered and  the  administrator  discharged,  creditors  may 
present  their  claims  and  have  them  allowed  so  long  as 
the  claim  itself  is  not  barred  by  the  statute  of  limita- 
tions; the  payment  of  the  claim,  however,  must  be 
made  from  after  discovered  assets.  In  the  final 
settlement  of  accounts  and  in  distribution  of  the 
assets  of  the  estate  the  administrator  or  executor  is 
justified  in  offsetting  any  indebtedness  due  from  the 
distributee  against  the  share  which  may  be  due  from 
the  estate  to  the  distributee.  This  is  equitable  and 
just.8 

SECTION  94.    CHANCERY  JURISDICTION. 

If  there  is  such  a  conflict  of  interests  in  the  settle- 
ment of  the  estate  a  court  of  chancery  may  entertain 
a  bill  for  the  final  adjustment  and  settlement  of  the 
estate.  The  Probate  Court  may  exercise  equitable 
jurisdiction  in  the  settlements  of  estates  and  it  has  the 
power  to  afford  the  relief  in  any  case  falling  under  its 
jurisdiction,  that  may  be  granted  by  a  court  of  equity. 
It  may,  therefore,  settle  conflicting  claims  among 
heirs,  legatees  and  distributees  or  creditors  claiming  the 
assets  of  the  estate.7  Before  a  court  of  equity  will, 
however,  take  jurisdiction  the  case  must  be  very 
strong.  Such  a  court  will  not  entertain  a  bill  based  upon 
mere  errors  committed  by  the  court  of  probate. 

SECTION  95. 

The  courts  of  probate  throughout  the  country 
and  in  the  several  states  are  granted,  if  not  by  statute, 
by  the  inherent  power  of  every  court  to  inforce  its 

•  Blake  vs.  People,  161  HI.,  74.  T  Wadsworth  vs.  Connel,  104  HI., 

307. 
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own  commands,  the  right  to  compel  a  settlement  and 
the  closing  of  the  estate.  The  administrator  or  executor 
may  be  dealt  with  as  for  contempt,  removed  from 
office  and  charged  with  the  costs  and  expenses  resulting 
from  his  failure  to  perform  the  duties  required  of  him 
by  the  court,  and  the  court  may  of  its  own  motion 
cause  such  action  to  be  taken;  likewise  the  court  may 
compel  a  settling  of  the  estate,  even  hold  the  bondsman 
liable  upon  the  terms  and  conditions  named  by  the 
court.8 

SECTION  96.    ORDER  OF  DISTRIBUTION. 

When  the  court  has  entered  an  order  of  proving 
the  final  account  of  the  executor  or  administrator 
and  the  payment  of  the  debts  and  liabilities  has  been 
shown  the  balance  remaining  in  the  hands  of  the  executor 
will  be  directed  by  the  court  to  be  distributed  according 
to  the  will  of  the  deceased  or  according  to  the  statutes, 
as  the  case  may  be.  If  the  executor  or  administrator 
fails  to  comply  with  these  orders,  the  power  of  the 
court  extends  to  imprisonment  for  the  disobedience 
by  the  administrator,  but  there  must  be  a  legal  order 
to  pay  to  the  one  lawfully  entitled  to  the  money  and  a 
failure  to  comply  with  the  conditions  of  the  order 
and  a  subsequent  demand  for  payment.  It  is  usually 
the  case  to  require  that  a  demand  be  made  upon  the 
executor  or  administrator  a  certain  number  of  days 
before  his  failure  to  pay  can  be  considered  by  the  court 
and  summarily  punished.  The  three  things  are  there- 
fore essential — a  legal  order,  a  failure  to  comply  and 
a  demand.9 

8  Hannible  vs.  Needles,  108  111.,  43.  111.,  63;  Haynes  vs.  People,  97 

•  Blake  vs.   People,   161   111.,   74;  Dl.p  162. 

Johnson  vs.   Von   Kettler,  66 
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SECTION  97.     RULES  OF  DESCENT. 

The  statutes  of  the  several  states  fix  the  manner 
in  which  the  property  of  the  decedent  is  to  be  distributed 
where  such  decedent  has  left  no  will.  Equity  princi- 
ples apply  in  the  application  for  approval  of  accounts, 
and  a  failure  of  the  administrator,  even  though 
punished  for  disobedience,  in  no  way  affects  or  de- 
creases the  liability  of  the  surety. 


QUESTIONS. 


CRIMINAL   LAW. 

CHAPTER  I. 

Page  12. 

1.     What  are  the  sources  of  criminal  law? 

Pages  13-14. 

1.  When  shall  we  refer  to  the  common  law  on  interpretation  of  statutes? 

2.  What  is  the  difference  between  a  tort  and  a  crime? 

Page  17. 

1.     What  is  a  felony  by  the  common  law? 

Page  18. 

1.  What  are  the  elements  of  a  crime? 

2.  Are  there  crimes  where  criminal  intent  is  not  essential? 

Page  21. 

1.     What  is  an  accessory  in  the  commission  of  a  criminal  offense? 


CHAPTER  II. 
Pages  25-26. 

1.     What  is  the  difference  between  an  assault  and  assault  and  battery? 

Page  29. 
1.     What  is  murder  by  the  common  law  and  by  statutory  definition? 

Page  31. 
1.     What  are  the  essential  elements  of  the  crime  of  murder? 

Page  34. 
1.     When  may  one  be  guilty  of  murder  when  killing  an  innocent  person? 

Page  35. 
1.    What  is  the  difference  between  murder  and  manslaughter? 

Page  38. 

1.     When  is  a  person  justified  in  killing  to  prevent  escape  of  a  person  charged 
with  a  crime,  and  when  not  justified? 

Page  39. 

1.    When  is  a  person  justified  in  killing  another;  in  other  words,  what  is 
self-defense? 
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Page  44. 

1.  When  may  dying  declarations  be  introduced  as  evidence  in  a  murder 
case,  and  when  not? 

Page  46. 
1.     When  may  dying  declarations  be  impeached  or  discredited? 

Page  47. 
1.     Give  the  definition  of  the  crime  of  abduction. 

Page  50. 
1.     Define  the  crime  of  kidnapping. 

Page  52. 
1.     Define  the  crime  of  mayhem  at  common  law. 

Page  53. 
1.     What  are  the  essential  elements  of  the  crime  of  rape? 

Page  56. 

1.  When  may  a  husband  be  guilty  of  committing  the  crime  of  rape  on  his 
own  wife? 

Page  57. 

1.  When  a  female  has  been  assaulted  or  ravished,  and  she  makes  complaint 
to  third  persons,  to  what  extent  is  her  complaint  to  such  persons  com- 
petent evidence? 


CHAPTER  III. 
Page  61. 

1.     Define  larceny  at  common  law. 

Page  69. 
1.     When  may  a  bailee  be  guilty  of  larceny  and  how? 

Page  70. 
1.     Can  one  be  guilty  of  stealing  his  own  property? 

Page  76. 
1.     What  is  the  difference  between  the  crime  of  larceny  and  embezzlement? 

Page  81. 
1.     Name  a  legal  defense  to  the  crime  of  embezzlement? 

Page  83. 

1.    In  what  respect  does  the  crime  of  false  pretense  differ  from  larceny  and 
embezzlement? 

Page  91. 
1.    In  what  respect  does  the  crime  of  robbery  differ  from  larceny? 

Page  93. 
1.    What  are  the  essential  elements  of  the  crime  of  burglary  at  common  law? 
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Page  93. 

1.    In  what  respect  does  the  statutory  definitions  of  burglary  differ  from  the 
common  law  definition? 

Page  99. 
1.     Define  the  crime  of  forgery. 

Page  100. 
1.     In  what  ways  may  the  crime  of  forgery  be  committed? 

Page  103. 

1.     What  persons  may  be  defrauded  by  the  commission  of  the  crime  of 
forgery? 

Page  104. 
1.     Define  the  crime  of  arson. 


CHAPTER  IV. 

Page  117. 

1.     Define  the  crime  of  abortion. 

Page  118. 

1.     Is  the  evidence  of  different  attempts  to  commit  the  crime  of  abortion  on 
the  same  woman  competent? 

Page  119. 
1.    Define  the  crimes  of  adultery  and  fornication. 

Page  122. 

1.     Name  a  good  defense  to  the  charge  of  bigamy. 

Page  130. 
1.     Define  the  crime  of  seduction. 

Page  131. 

1.     What  is  the  most  essential  element  in  the  crime  of  seduction? 

Page  134. 

1.     Can  the  lewd  disposition  and  lascivious  conduct  of  the  female  be  shown 
in  evidence  as  a  defense? 

Page  135. 
1.     Define  the  offense  of  unlawful  gaming. 

Page  137. 

1.     Is  the  offense  of  gaming  a  continuing  offense? 

Page  138. 

1.     Under  a  statute  forbidding  gaming  in  a  public  place,  what  is  a  public 
place? 

Page  139. 

1.     What  is  a  common  gaming  house  within  the  meaning  of  the  law? 
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Page  140. 

1.     What  persons  may  be  guilty  of  keeping  a  gaming  house  besides  the  actual 
owner  of  the  place? 

Page  142. 
1.    Define  the  offense  of  lottery. 

Page  144. 

1.  Has  Congress  the  power  to  prohibit  lottery  tickets  being  sent  through 

the  mail? 

2.  What  is  the  test  of  an  obscene  book,  picture  or  literature? 

Page  146. 

1.    Define  the  crime  of  sodony  at  common  law. 


CHAPTER  V. 

Page  149. 

1.  Define  the  crime  of  bribery. 

2.  Can  the  crime  of  bribery  be  committed  without  an  acceptance  of  the 

bribe  offered? 

Page  150. 

1.     Under  the  Federal  statute  defining  bribery,  what  persons  may  be  included? 

Page  151. 

1.  State  what  is  a  good  defense  to  a  charge  of  bribery. 

2.  What  is  the  offense  of  embracery  at  common  law? 

Page  152. 

1.     What  is  the  offense  of  malfeasance  in  office? 

Page  155. 
1.     Define  the  crime  of  perjury;  also  subornation  of  perjury. 

Page  156. 

1.  On  a  charge  of  perjury,  suppose  the  officer  who  administered  the  oath 
to  the  witness  did  not  have  authority  to  do  so,  would  the  accused  be 
guilty  of  perjury? 

Page  157. 

1.  Suppose  a  witness  testified  wilfully  and  corruptly,  falsely  in  a  cause  or 
proceeding,  but  his  testimony  is  not  material  to  the  issue,  does  he 
commit  the  crime  of  perjury? 

Page  161. 

1.    Define  the  crime  of  compounding  an  offense. 


CHAPTER  VI. 
Page  167. 

1.  Define  the  offense  of  conspiracy. 

2.  Can  the  offense  of  conspiracy  be  committed  without  the  doing  of  an 

overt  act? 
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Page  168. 

1.     When  are  all  of  the  parties  to  a  conspiracy  liable  or  responsible  for  the 

acts  of  each? 

Page  171. 
1.     When  is  evidence  of  conspiracy  against  one  competent  against  all  of  the 

conspirators,    and    when    not? 

Page  174. 

1.    What  houses  and  places  are  included  in  the  definition  of  disorderly  houses? 

Page  176. 

1.  What  is  the  nature  of  the  evidence  which  may  prove  a  house  to  be  a  dis- 
orderly  house? 

Page  177. 

1.     Define  the  offense  of  selling  intoxicating  liquors  unlawfully. 

Page  181. 

1.  What  persons  besides  the  owner  of  the  business  may  be  liable  for  selling 
intoxicating  liquors  unlawfully? 

Page  184. 

1.  In  some  of  the  states  the  law  prohibits  persons  to  engage  in  their  usual 
vocations  on  Sunday.  Are  there  any  exceptions  to  this  rule?  If  so, 
state  an  exception. 

Page  189. 
1.     Define  the  offense  of  riot. 

Page  194. 

1.     What  is  a  good  defense  to  the  charge  of  the  offense  of  libel? 


CHAPTER  VII. 
Pages  198-199. 

1.     State  an  offense  of  the  violation  of  the  election  laws. 

Page  202. 
1.     State  an  offense  in  violation  of  the  postal  laws. 


CHAPTER  VIII. 

Page  207. 
1.     Define  the  offense  of  public  nuisance. 
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CHAPTER  I. 

Page  213. 

1.     When  and  under  what  circumstances  may  a  private  person  make  an 
arrest? 

Page  214. 

1.    When  may  an  officer  make  an  arrest  without  a  warrant? 

Page  215. 

1.     In  what  kind  of  case  and  under  what  circumstances  may  an  officer  kill 
to  prevent  an  escape? 

Page  216. 

1.     Suppose  an  officer  who  is  seeking  to  arrest  a  person  by  a  void  warrant 
is  killed  by  such  person,  is  such  killing  a  crime,  and  if  so,  what? 

Page  217. 

1.    What  is  required  before  a  court  is  authorized  to  issue  a  search  warrant? 

Page  218. 
1.    What  is  a  preliminary  hearing  and  what  is  its  object? 

Page  220. 

1.    What  crimes  are  not  bailable? 

Page  221. 
1.     How  is  an  application  for  bail  made  in  a  murder  case? 


CHAPTER  II. 
Page  223. 

1.  What  is  the  common  law  grand  jury  and  its  duties? 

2.  Suppose  a  grand  jury  should  be  organized  with  a  greater  number  of 

persons  than  required  by  law,  what  would  be  the  effect  on  their  pro- 
ceedings? 

Page  225. 

1.    In  substance,  what  is  the  oath  of  the  grand  jurors? 

Page  226. 

1.     What  are  the  duties  of  the  clerk  of  the  grand  jury,  and  also  the  duties 
of  the  foreman? 
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Page  227. 

1.     Suppose  the  grand  jury  should  be  influenced  by  strangers  to  their  body, 
what  would  be  the  effect  on  their  proceedings? 

Page  228. 
1.     From  what  sources  do  criminal  matters  come  to  the  grand  jury? 

Page  229. 

1.     Can  the  court  organize  a  grand  jury  with  a  less  number  than  the  regular 
panel  required  by  law? 

Page  231. 

1.  Are  there  any  criminal  offenses  which  may  be  punished  by  both  the  State 

and  Federal  Government? 

2.  Suppose  a  criminal  offense  is  commenced  in  one  State  and  completed  in 

another,  which  State  is  authorized  to  take  jurisdiction? 


CHAPTER  III. 
Page  233. 

1.     What  is  an  indictment,  and  what  are  the  three  parts  which  compose  it? 

Page  234. 

1.     What  are  the  constitutional  requirements  relative  to  indictments? 

Pages  235-6. 

1.  What  is  the  general  rule  which  guides  the  pleader  in  drawing  an  in- 

dictment? 

2.  When  may  the  pleader  describe  the  offense  in  the  indictment  in  the 

statutory  words  and  have  the  indictment  sufficient,  and  when  not? 

Page  237. 

1.     When  may  the  pleader  set-off  several  distinct  felonies  in  the  same  in- 
dictment? 

Page  238. 

1.    When  may  several  distinct  offenses  be  stated  in  the  same  indictment? 

,     Page  242. 

1.     When  may  words  which  are  used  in  describing  an  offense  be  regarded  as 
surplusage? 

Page  243. 

1.     Can  words  which  are  used  in  describing  property  be  regarded  as  sur- 
plusage? 

Page  244. 

1.     Statutes   defining  offenses  sometimes   contain   exceptions;   when  shall 
such  exceptions  be  averred  in  the  indictment  and  when  not? 

Page  246. 

1.     Are  amendments  allowed  in  indictments?    If  not,  why  not? 
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Pages  248-9. 
1.     When  may  an  indictment  be  quashed? 


CHAPTER  IV. 
Page  251. 

1.     What  is  required  to  be  done  to  secure  a  change  of  venue  because  of  the 
prejudice  of  the  judge? 

Page  254. 
1.     What  facts  must  be  stated  in  an  application  for  a  continuance? 

Page  255. 

1.     Suppose  the  trial  should  proceed  without  the  defendant  having  entered 
any  plea,  what  is  the  legal  effect? 

Page  256. 

1.    What  is  meant  by  the  arraignment  of  the  defendant? 


CHAPTER  V. 
Page  259. 

1.  What  are  the  qualifications  of  the  jurors  as  required  by  the  Constitution 
to  render  them  competent  to  try  a  criminal  cause? 

Page  260. 

1.  When  should  a  challenge  to  the  entire  array  of  jurors  be  sustained,  and 
when  not? 

Page  262. 

1.  In  the  selection  of  a  jury  the  accused  may  exercise  his  challenge  for 
cause  and  also  peremptory  challenge.  Explain  each. 

Page  264. 

1.  Suppose  after  the  twelve  jurors  have  been  selected  and  the  accused  did 
not  exhaust  all  of  his  peremptory  challenges,  can  he  assign  error  in  the 
selection  of  the  jury? 

Page  265. 

1.    Name  some  of  the  common  law  disqualifications  of  a  juror? 

Page  267. 
1.     What  sort  of  opinion  from  reading  newspapers  will  disqualify  a  juror? 

Page  268. 

1.  Suppose  the  defendant  desires  to  accept  an  incompetent  juror,  has  the 
court  the  power  to  reject  such  juror? 

Pages  269-70. 
1.    What  is  required  of  counsel  in  making  an  opening  statement  to  the  jury? 
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CHAPTER  VI. 
Page  271. 

1.     What  is  direct  evidence?    And  how  does  it  differ  from  circumstantial 
evidence? 

Page  272. 
1.     What  two  fundamental  elements  are  involved  in  each  criminal  case? 

Page  274. 
1.     What  weight  of  evidence  is  required  before  a  conviction  is  warranted? 

Page  278. 

1.     The  defendant  may  prove  his  good  character  in  any  criminal  case;  how 
is  this  done? 

Page  282. 
1.    Is  the  husband  or  wife  a  competent  witness  for  or  against  the  other? 


CHAPTER  VII. 

Page  287. 
1.     Name  the  legal  defenses  usually  resorted  to  in  the  trial  of  criminal  offenses. 


CHAPTER    VIII. 
Page  295. 

1.     What  should  be  the  form  of  a  verdict  in  the  trial  of  an  indictment  contain- 
ing several  distinct  misdemeanors? 


CHAPTER   IX. 

Page  297. 

1.     What  matters  are  presented  for  the  consideration  of  the  court  on  the 
motion  for  a  new  trial? 


CHAPTER   X . 
Page  299. 

1      What  is  the  object  of  taking  exceptions  to  the  rulings  of  the  court?    And 
what  is  the  object  of  a  bill  of  exceptions? 

Page  300. 
1.     When  may  a  writ  of  error  be  prosecuted  without  a  bill  of  exceptions? 
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THIRTY-SECOND  SUBJECT— WILLS. 

CHAPTER  I. 

Page  302. 
1.  Define  wills. 

Page  303. 
1.  Give  an  outline  of  the  history  of  wills  in  England. 


CHAPTER  II. 

Page  304. 
1.     Classify  wills. 

Page  305. 

1.  What  are  holographic  wills? 

2.  What  are  conditional  wills? 

Page  306. 
1.     What  are  alternative  wills? 


CHAPTER  III. 

Page  307. 
1.  Who  may  be  a  testator? 

Page  308. 
1.  Who  may  not  be  a  testator? 

Page  309. 

1.    To  whom  may  property  be  left? 

Page  310. 
1.  When  is  a  will  irrevocable? 


CHAPTER  IV. 

Page  312. 

1.     Name  the  essentials  of  a  will? 

Page  313. 

1     How  many  witnesses  to  a  will  are  required? 

Page  314. 

1     How  must  a  will  be  acknowledged? 
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Page  316. 

1.  Is  sealing  required  in  a  will? 

2.  Is  dating  required  in  a  will? 

3.  Is  publication  required  in  a  will? 


CHAPTER  V. 

Page  317. 

1     What  is  the  revocation  of  a  will? 

Pages  318-321. 
1.     How  is  it  effected? 

Page  322. 

1.    What  are  the  effects  of  alterations  and  interlineations  upon  a  will? 

Page  323. 

1.  What  is  republication? 

2.  What  are  codicils? 

CHAPTER  VI. 

Page  324. 

1.     What  is  the  probate  of  a  will? 

Pages  325-328. 
1.     What  are  the  principal  defenses  against  such  probate? 


CHAPETR  VII. 

Page  329. 

1.     Discuss  the  construction  of  a  will. 


QUESTIONS. 


THIRTY-THIRD  SUBJECT— EXECUTORS  AND  ADMINISTRATORS. 

CHAPTER  1. 

Page  332. 

1.  What  is  an  executor? 

2.  What  constitutes  the  administration  of  the  decedent's  estate? 

Page  333. 

I.     How  is  the  appointment  of  an  executor  of  a  will  accomplished? 

Page  334. 

1.     State  the  jurisdiction  for  the  appointment  of  an  executor  or  administrator 
of  a  decedent's  estate. 

Page  336. 

1.     What  should  the  petition  for  the  appointment  of  an  executor  or  adminis- 
trator contain? 

Page  337. 
1.    Can  an  executor  be  compelled  to  serve?  if  so,  when? 

Page  338. 
1.     How  is  an  administrator  appointed? 

Page  339. 
1.     Who  have  a  right  to  performance  of  letters  of  administration? 

Page  341. 

1.     Define  an  administrator,  cum  testamento  annexe, 
(a)    An  administrator  de  bonis  non. 

Page  342. 

1.     Can  a  clerk  of  a  court  appoint  the  administrator?    Why? 

Page  345. 

1.     How  may  a  surety  upon  an  executor's  or  administrator's  bond  be  released? 

Page  349. 

1.  By  what  persons  may  an  appeal  be  taken  from  an  order  of  the  Probate 

Court? 

2.  Can  the  surety  of  a  bond  of  the  executor  deny  jurisdiction  of  the  court 

to  grant  the  letters?  

CHAPTER  II. 

Page  350. 

1.    What  are  the  duties  of  the  executor  and  administrator  regarding  th« 
estate  of  the  decedent  in  general? 
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Page  354. 

1.     If  a  will  appoints  more  than  one  executor  and  one  or  more  refuse  to 
qualify  or  act,  what  rights  have  those  who  are  willing  to? 


CHAPTER  III. 

Page  356. 

1.     Under  what  conditions  may  the  real  estate  be  sold  to  pay  debts? 

Page  357. 

1.     Who  are  necessary  parties  to  such  a  proceeding? 

Page  359. 

1.     What  action  is  taken  regarding  homestead  and  dower  in  such  a  proceeding? 

Page  360. 

1.     State  the  effect  of  the  conveyance  by  the  administrator  under  such  a  de- 
cree of  court. 

CHAPTER  IV. 

Page  361. 

1.     In  what  manner  is  a  will  and  testament  brought  to  the  attention  of  the 
court?    And  is  any  notice  given? 

Page  362. 

1.  Will  an  appeal  lie  from  an  order  admitting  a  will  to  probate? 

2.  Where  must  the  will  remain  after  being  probated? 

Page  363. 

1.  How  may  a  will  be  contested? 

2.  Can  a  lost  will  be  proved? 

CHAPTER  V. 

Page  364. 

1.     What  rights  have  foreign  administrators  and  executors? 


CHAPTER  VI. 

Page  367. 

1.     May  an  administrator  carry  on  the  business  of  the  partnership  of  which 
his  decedent  was  a  member? 

CHAPTER  VII. 

Page  369. 

1.  What  is  the  widow's  award?    Child's  award? 

2.  How  are  claims  presented  against  an  estate? 
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Page  375. 

1.     May  an  unmatured  claim  be  allowed? 
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Page  377. 
1.    Give  the  classification  of  claims. 

Page  379. 

1.     State  what  is  meant  by  distribution? 
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